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recessed umtil 10 o'clock a. m. to-
morrow, September 5, 1917.)

In the Senate.

{ President Pro Tem. Dean in the
Chair.) '

Adjournment.

At 5:10 o'clock p. m. the Senate
on motion of Senator Dayton ad-
journed until 9:30 o'clock tomorrow

morning,

FOURTH DAY,

Senate Chamber,
Austin, Texas,
Tuesday, September 5, 1917,

The Senate met at 9:30 o'clock a.
m. pursuant to adjournment, and was
called to. order by President Pro
Tem. Dean.

The roll was called, a quorum be-
ing present, the following Senators
answering to their names:

Alderdice. Hopkins.
Bailey. Hudspeth.
Bee. Johnson of Hall.

Buchanan of Bell. Johnston of Harris.
Buchapan of Scurry.Lattimore.

Caldwell. MeCollum.
Clark. McNealus.
Collins. Page,
Dayton. Parr.
Dean. Rohbins.
Decherd. Smith.
Floyd. Strickland.
Gibson, Suiter.
Harley. Westbroolk,
Henderson, Woodward.

Absent—Excused.
Hall.

Prayer by the Chaplain.

Pending the reading of the Jour-
nal of yesterday, the same was dis-
pensed with on meotion of Senator
Alderdice.

‘ Excused.

Benator Hall, for yesterday ang to-
day on account of important business
on motion of Senator Smith,

Message From the Governor.

Mr. S. Raymond Brooks here ap-
peared with a message from the Gov-
ernor, which the Chair laid before the
Senate as follows, to wit:

. Governor's Office,
Austin, Texas, Sept. 5, 1917.

To the Thirty-fifth Legislature in Third

Called Sesslon:

I beg to submit for your copsidera-
tion the following subject: Amend-
ment of Article 303, Revised Penal
Code of 1911, providing that this Act
shall not apply to the sale of gasoline
or motor oils or accessories on Sun-
day. :
Respectfully submitted,

W. P. HOBBY,

Acting Governor of Texas.

Morning call concluded.

At Ease.

At 9:40 o'clock a. m. Senator Gibson
moved that the Senate stand at ease
for fifteen minutes.

The motion prevailéd.

In the Senate.

President Pro Tem. Dean, in the
chair.

Committee Assignments.

The Chair announced the appoint-
ment of Senator Collins to fill the
vacancy of Senator King on the fol-
lowing standing committees:

Civil Jurisprudence, Criminal Juris-
prudence, Judicial Distriets, Mining,
Irrigation and Drainage, Public Lands.
and Land Office, Towns and City Cor-
porations.

The Senate as Court of Impeachment.

The Chair announced that the
hour, 10 o'clock a. m., to which the
Court had recessed had now arrived,
and directed the Sergeant-at-Arms to
apnounce that the Court is now ppen
for the continuation of the trial of
Governor James E. Ferguson.
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PROCEEDINGS.
Wednesday, S:aptemhar 5, 1917.
Morning Session.
Sénate Chamber, Austin, Texas.

(Pursuant to adjournment, the
Serate, sitting as a High Court of
Impeachment, reconvened at 10:00
Jo'clock a. m.)

Honorable W. L. Dean, President
Pro Tempore, presiding.

The Board of Managers and their
counsel were present,

The Respondent and his counsel
were present.

The Chair: The hour having ar-
rived for the convening of the Court
of Impeachment, the Sergeant-at-
Arms will give notice that the Senate
is now meeting as a Court of Im-
peachment. -~ ‘

Sergeant-at-Arms (at the door of
the Senate): 'Oyez! Oyez! Oyez!
Oyez! The Senate sitting as a Court
of Impeachment is now in session.

The Chair: Now. all who are not
entitled to seats within the bar will
please retire outsidée of the bar and
remain outside while the Court is in
gession. (To General Crane): Gen-
eral, are you ready to proceed?

General Crane: Yes, Mr. Presi-
dent.

The Chair: General Crane.

General Crane: In addition to Mr.
Fox's testimony—while he was on

-the stand ' he' made a statement that

the balance kept in the bank, which
he denominated a satisfactory bal-
ance, was $67,000, the average daily
balance; but 'finding that he made a
mistake, it is agreed that he may
correct it. as follows: *“In reply to
a question asked me as to the aver-
age daily balance maintained by the
Temple State Bank with the Houston
National Exchange Bank from March
8 to April 3, 1917, inclusive, I an-
swered that the average balance for
March was $67,000, whereas I should
have stated that it was $78,100 be-
tween the above mentioned dates.”

+ Mr., Hanger: Mr. Fox desired to
go away last night and made the
statement in writing, 'and it is accept-
ed by both sides as a true correction.
Now, Mr. President—?

The Chair: Mr. Hanger.

Mr. Hanger: In view of the con-
troversy which arose on yesterday—
ar, rather, the discussion which arose,
rather than controversy—and in
‘view further of the statement made

by myself about the Whitley Cotton
Company note yesterday afternoon,
we requested the Governor to look
for the statement rendered him by
the bank; it was not in his office and
not in his papers, and he had
searched for it before. Last night
he found it at home., We desire to
tender that to counsel for the House
Managers, and beg to be permitted
to say that it is probable—in view
of the statement made yesterday by
myself, it ought to be said now that
that statement made yesterday was
probably partially, and was partially
incorrect, ithat the misunderstanding
arose ' over exorbitani interest
charges, that that charge does not
amount to as much as $11,000, but
only about $8,600 difference.

General Crane: Well, we would be
glad to put this in.

Mr. Hanger: Yes, gir, that is the
statement made by the bank, Gen-
eral; it was among some papers that
were mislaid at the house.

General Crane: We want to re-
call Mr. Blum, Mr. President, just a

moment. Call Mr. Blum, Mr. Ser-
geant-at-Arms,
The Chair: Before we proceed

further I would like to admonish the
visitors, as well as the members of
this Court, and the officers of the Sen-
ate and the employes that those who
remain .within the chamber will be
expected to keep order; this is not a
place to engage in conversation, and
the visitors and employes of the Sen-
ate who have the privileges of the
chamber, if you remain in here,
please do not disturb those engaged
in the trial by having conversations.
I think all that you need in that con-
nection is to have your attention
called to it. I believe that if any do
engage in conversation, it will be
thoughtlessly done. I know that the
visitors here and those who.are mem-
bers and employes, or officers and em- -
ployes of the Senate, will not wish
to detract in any way from the trial
now in progress, and I hope that w
may not have to admonish you fur-
ther, but that every one will do his
utmost, to preserve perfect order.
Now, General Crane, are you ready?
General Crane: Yes, sir. ,
Thereupon the proponents recalled

H. F. BLUM,

who, in answer to questions pro-
puunﬁed, further testified as follows,
to wit:
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Re-direct Examination.
By General Crane.

Q. Mr. Blum,
bank statement of Governor Fergu-
son's account there—his account as
Governor, just one moment. (Tak-
ing paper.) Mr. Blum, I note that
on the 23rd day of August, 1915,
in the Governor's account, the date
that the $5,600 was paid, about
which ¥you' have been interrogated
heretofore, that the word ‘“balance”
is stamped on the face of the Gov-
ernor's account. WWhat does that
indicate? .

A. It indicates that the state-
ment has been rendered and the
book has been balanced on that ac-
count.

Q. It states then, im other words,
that the Governor's book was either
balanced on that 23rd day of August
or else that statement covering that
itemm was rendered him on that date,
doesn’t it?

A, It means that either—he did
not earry a book; that statemédnt was
mailed to his secretary on that date,
that is what it is.

Q. Well, now, vou have stated
that once or twice before. Do you
know that the statement was mailed
to the secretary or mailed to him?

A. 1 know to my certain knowl-
edge that all the Governor's state-
ments were mailed to the Governor's
seceretary, yes, sir. of

€. Although he asked that the
statements be sent to him? .

A. That-is exactly right, ves, sir.

Q. TYes. All right. Well, that
statement was mailed on that day,
anyway. Have you copies of those
letters sending those statements?

A. There were not any letters
written, General—just the state-
ments put in envelopes and sent
down.

Q. Did you do that yourself?

A. The bookkeeper usually did
it; sometimes I helped.

Q. Now, do you know of the malil-
ing of that particular statement on
that day, Mr. Blum?

A. 1 do not, no, sir.

Q. Now, do you mean to state
from memory that that particular
statement waT mailed to him on the
23rd of August?

A. No more
shows; I don't
count—

Q. Waell, the

than the record
know of any ac-

record just shows

let me have the|,

a statement of the balance was sent
him?

A. That is all, yes, sir.

Q. Now, do you mean to state
from memory that that statement
was sent to his secretary or to him,
or do you want to state that as a
conclusion or opinion? You have no
memory about it, have you?

A, That is all, except the record,
General.

Q. All right, that is all. Now,
then, I find again on February 3,
1916—no, March 7, 1916—I don’t
know, what is\that date, please, the
next balance? (Handing paper to
witness.)

A. (Referring to paper.) March
T, 1916,

Q. March 7, 1916, another state-
ment was mailed to him, wasn't it?

A. That is correct.

General Crane: Mr., President, -
will you indulge us just a moment,
if vou please?

The Chair: Yes, sir.

Q. Now, I believe you stated yes-
terday that there was no statement
in the books of the bank as to the
application of this $150,000 showing
that settlement and what was in-
cluded in it?

A. I said that there was none
that I knew of, no, sir.

Q. Well, now, isn't this the state-
ment that you gave Governor Fer-
guson—that the bank gaves him, as
to that settlement? (Handing paper
to witness.) ,

A, This appears to be a state-
ment of that account all right, yes,
sir—or that settlement, rather, Gen-
eral. o

Q. Statement of that settlement,
showing the items included, the ap-
plication of the entire $150,000,
doesn't it?

A. It appears to.

Q. Yes.

General Crane: We will read this
into the record, Mr. President, as a
part of this witness' ,testimony.
{Reading:) “James E. Ferguson''—

Mr. Hanger (interrupting): Now,
a good many members of the Court
that are here now were not here
before. Let it be shown, we ask,
for the benefit of those who were
not here when we made the state-
ment, that this statement was fur-
nished by us.

General Crane: Oh, certainly, cer-
tainly.

Mr. Hanger: To General Crane?
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(General Crane:
Mr. Hanger:

Yes, sir. 3
Let it go into the
record. ‘

General Crane: This statement
has been furnished by Governor Fer-
guson, it is true. (Reading):
“James E. Ferguson. Statement of
account with the Temple State Bank,
Temple, Texas, for the month of""—

General Crane: Date not® given.
One mnote, No. 7655, '$30,000.
Marked opposite in pencil, com-

pounded.
$6380.

Note No. 9900, $25,000.
interest on same, $324.46.

Mr. Hanger: General; excuse me,
doesn’t it show the \dates of the
notes?

General Crane: No, no, it doesn't,

Mr. Hanger: All right, I beg your
.pardon.

Genéral Crane: No dates.on there.

Mr. Hanger: All right.

General’ Crane (resuming
ing):
“Note No, 9901, $25,000; accrued
interest on same $324.46,

“Note No. 9902, $10.000.

‘“Note No. 9912 $5000; accrued
interest on same, s'r‘i' .

“Note. No, 9940; accrued interest
on same~$130.90. "

Mr. Manager Bryan: General, ex-
cuse me, what is the principal of that
note?

General Crane: The last note?

Mr, Manager Bryan: Yes, .sir.

General Crane: $10,570, Didnt
I read*that? .

Mr. Manager Bryan: No, sir.

General Crane: All right, I am
glad you called my attention to it.
Making a total, as I figure here} of
his personal 1ndehtednesa of $112-
807.59.

The Bell-Bosque Farm:

“Note No, 9750, $20,000; accrued
interest on same, $809.

SNote No. 9[51 $10,000: accrued
interest on same, 34{)4 45. '

““Note No. 9’?52 $1400; accrued
interest on same, HE 67.

_ “Credit on J. Love note, $1693,

“0On your note to the Whitlﬂ}' Cot-
ton Company, $3029.29.

“Making a total of $150,190.”

The credits, then, are as follows:

““Credit by one note signed by Al-
vah F. Ferguson, $37,500.

. "One note signed by James E.
Ferguson, $37,500.

-~ “One note signed by Bell-Bosque
Stock Farm, $37,500.

Acerued interest on same,

Accrued

read-

“One note signed by J. H. Davis,
Jr., $37,500.
“Refund
9902, $190.”

Perhaps we had better offer this
in evidence

Mr. Hanger: Yes. It Is read in
the record, he wants to keep that, of
course,

General Crane: Well,
we had better return it.

Mr. Hanger: Well, it is read in
the record. TR
Mr. Henry: Have a copy of it

de and give them the copy.
Geneml Crane: That is all right,
just make a copy of it, that will be
perfectly satisfactory.

Q. Did I ask you for some addi- -
tional information?

Mr, Hanger: Only about figuring
the interest on notes.

A, 7You asked me to show you the
original records in this case?

Q. Yes, yes. Well, we will let
that alone, we have got that, that is
all right—yes, we have that since the
statement furnished this morning.

The Chair: Does Counsel for the
Respondent desire to ask any ‘ques-
tions?

Mr. Hanger:
tions,

interest on note No.

perhaps

ma

Yes, sir, u few ques-

Recross Examination
By Mr. Hanger,

Q. Have you a sheet of paper
there?

A. Yes, sir. .

Q. Figura up these amounts:
$30,000; $25,000; $25,000; $10,000;
$6000; 210,670. I didn't make that
amount the same as the General did,
and T want you to figure it up—
add it there with a pencil and see
what it is. |

Mr. Hanger (To Counsel for the
Managers): You said $112,000,
General; I make it $§105,000.

General Crane: I was reading
the figures,

Mr. Hanger:
terest and all.

General Crane: ‘I didn’t make
any calculation at all,

Mr. Hanger: I see I see.

A. Thig is $105,570.

Q. $105,6707 Mr. Blum, did you
—you did not know that this had
been found?

" A, .No, sir.

Q. -—unti] the General exhibited

it

Oh, yes, that is in-
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A. That is practically what 1 was
looking for.

Q. Yes? Did you figure the inter-
est last night, as requested, proper to
be charged against the Governor on
these notes and on the Bell-Bosque
Stock Farm?

A. Well, I figured some of that in-
terest, yes, sir.

Q. Dild you figure it all?

A. Yes, sir, 1 figured it all I be-
lieve, I took the notes and for my
own information I figured every one
of them,

Q. Well, have you a statement of
it? .
A, WNo, I don't belleve I have got
one with me at all.

Q. Well, do you remember what the
total amount of interest was that you
fizured on these notes?

A, It was, if I remember correctly,
$6,300 and some odd—dollars—sixty-
three hundred odd.

Q. On all of them put together?

A, Yes,

Q. You did not compound the in-
terest?

A. No, sir, I did not.

(). You fizured straight interest on
the notes? .

A, Yes, sir.

Q. You did not In any—on any of
the notes figure interest on interest?

A, No, sir, I did not.

Q. an sixty-three hundred and
how much?

A, Idon't rcmeml}cr that, it is just
from memory.

Q. All right. $6,300. That did not
mean on the first note? only, but on
all the notes?

A, It means on all the notes, yes,
sir. ;

Q. What is the total amount of the
prinecipal here?

A. $105,570.

Q. Yes? Then, the $30,000—3%31,
400 would make $136,9707

A. Figuring $31,4007

Q. That is the Bell-Bosque Stock
Farm?

A, $136,970.

Q. Add $6,300 to that and see what
it is—what does that make?

A, $143.270.

Q. What—do you know or are you
familiar "with this J. E. Love note
transaction?

A. No, sir, I am not.

Q. You do not know by what right
the bank. claimed to charge that
against the Governor?

A, No, none whatever.

Q. Did you see anything in that
letter of instruction about the settle-
ment authorizing the embracing of
the J. E. Love note in that settle
ment?

A. T did not, no, sir.

Q. You do not know why that was
put in?

A. No, sir, I do oot.

Q. Have you got a record there of
that $8,600 note which took up the
Whitley Cotton Company note?

A. I think so, yes, sir.

Q. Dated June 1st, isn't it,
after March 34 and Tth?

A. Dated June 1, 1917, yes, sir.

Q. Yes, sir. That is all.

Redirect Examination
By General Crane.

long

Q. On what basis did you figure
interest? .

A. What is the question?

Q. On what basis or rate did :\'nu
figure the interest?

A, Eight per cent.

Q. Eight per cent?

A, Yes, sir.

Q. Don't you know those notes of
yours bear a greater rate of interest
than that if not paid at maturity?

A. 1 believe, General, our notes are
all printed with that hlanlc to be in-
serted, the rate to be inserted.

Q. The rate to be Inserted?

A. Yes.

Q. Those calculations were all made
there in the bank, weren't they?

A. So far as I know.

Q. Well, there was no complaint
about the settlement at the time it
was made, was there?

A, Well, I don't know about that,
General.

Q. The statement was furnished
Governor Ferguson i{mmediately on
the settlement, wasn't it?

A. That statement you produced
there seems to have been furnished the
Governor. This is the first time I bad
seen it, however.

Q. Yes. Well, that is all.

Mr. Hanger: That is all, Mr. Blum.

(Witness excused,)

General Crane: Call
please.

Thereupon, the Proponents called,

DeWITT C. DUNN,

who had been previously sworn by
the Chair, under the rule, and who
now in answer to questions propound-
ed, testified as follows, to wit:

Mr. Dunn,
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Direct Examination
By General Crane.

Q. Were you sworn with the other
witnesses?

A. Yes, sir.

Q. Now, speak out, Mr. Dunn, so
these gentlemen all around can hear
over here, please, because that is the
purpose of the ingqulry, so as to give
them the information that you have?

A. All right, sir,

Q. You are Cashier of the Union

National Bank of Houston?

A. Yes, gir.
Q. How long have you occupied
that position? '

A. About eleven years.

Q. Did your bank at any time cpen
an account with the Penitentiary Sys-
tem of Texas?

A, TYes, sir.

Q. What time?

m.ﬁ.. The latter part of Deceniber,
13. a
Q. In what way dld tbey make a

deposit with you?

A. They made a deposit of some
$27,000 with us. 4

Q. On what precise date, you ‘say?

A, (Referring to records)., The lat-
‘ter part of December—I can give you
the date.

Q. Of what: vear?

A.
cember 22, 1915,

A deposit of how much?

A. Twenty-seven thousand two
hundred fifty-three dollars and thir-
teen cents,

Q. Now, w:ll you be good enough
to Alve the amounts of the deposits
from then on? How long did the
account continue?

A. It still continues.

Q. It still continues?
many or a few items? '

A. Many.

,Q. What was the gggregate
ammmt of the deposits of the Peni-
tentiary System, put in your bank—
~can you foot, that up in just a mo-
ment?

A. Ihaveit alrea.dy footed. [ Re-
ferring to a paper.) $921,721.60.

Q. During the period they have
been doing business with you?

‘A.  Yes, sir.

Q. ow long slnce the last de-
posit was.made?

‘A.’" (Referring to records.) July
19th.’
Q.
« A,

Are they

“What was the amount of that?
Forty-five dollars.

1915 (referring to paper). De-

Q. What is the average daily bal-
-ange, have you that, can you approx-
lmata them there?

A. Well, I have them here, each
day's-balance from the beginning.

Q. T know, but are they regular?
What was the first?

A. Oh, the first one was $27,000;
then, ou" April 1b5th, it ran up to
$145,000.

Q. April 15th?

A. Yes, sir.

Q. Of 19167

A. Of 1916, yes, sir.

.Q. , Did they keep up high like:
that for any considerable length of
time?

A. No, they gradually reduced
down to $1,200 in July, 1917—
$1,200; then along in December of
that year it went up again to $123,-
000, gradually.

Q. Yes? Some of these gentle-
men did not understand the total of
amount of deposits. Will you be
good enough to restate that?

A. Nine ' hundred twenty-one
thousand .seven hundred twenty-one
dollarg and sixty cents.

A, Yes? Did the Governor have
a personal account with you during,
this period?

A.  No, sir.

Q. Ihcl he owe the bank anything
by way of notes or otherwise?

A. Yes, sir, he owed us a note of
$11,000.

Q. Since when?

A. He owed us that—the loan
started in 1913, and was paid in June
of 1916,

Q. After the Penitentiary account
was opened, did he apply for any ad-
ditional loans of a personal kind?.

A, Yes, sir. In the spring of
1916, he‘asked for a loan.

Q. Of how much?

A, Thirly thousand dollars.
Q. On what collateral, if any?
A. Some—some bonds of the Bas-

trop Ligrite Mine, as I remember it.

0. Nid vou make the loan?

A. No, sir.

Q. Was there any unpleasantness
growing out of it on his part? d

A, No, no unpleasantness partic-
ularly; he—he offered us the loanm
and we didn't particularly care for
it, and declined it.

Q. Yes. Did he have another ac-
count with you as Governor?

A= Yes, sir.

Q. When did that begin and when
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did it end, and what was the amount
of it? .
A, Tt was twenty-five hundred dol-
lars, and stayed with us about ten
months, as I remember it. -

Q. When was it made?

A. That is what I am getting now.
(Referring to papers.) May 10, 1915,
closed April 12, 1916.

Q. What was that item?

A, 1 don't know what iz was,

Q. TYou don't know what the funds
were or where they came from?

A. No, sir.

Q. How did you get them? .

A. In a letter from the Governor.

Q. In a letter from the Governor
with a draft or check?

A. Accompanying it was a draft or
check for $2,500 to his credit as Gov-
ernor,

Q. Now, what was the date of that
application for the $30,000 loan?

A. T will have to refer to his cor-
respondence. (Referring to file of let-
ters.) April 14, 1916,

Q. Yes. You have the correspond-
. ence with the Governor there?
A, Yes.

Q. Let me glance at it just a mo-
ment. (Witness thereupon handed
correspondence file to counsgel), Mr,
Dunn, is this the letter which you re-
ceived on April 11, 1916, making that
‘deposit in the Governor's account?

A. This is the letter authorizing—
instructing us to remit it. This is the
letter withdrawing the deposit, in oth:
er words.

Q. Withdrawing the deposit?

A. Yes,

General Crane: We offer this in evi-
dence, to identify the fund.

Senator Hanger: Let me sgee fit,
please. (Thereupon the letter was
handed to Senator Hanger by General
Crane). No objection.

(Thereupon the letter referred to
was read into the record by General
Crane, as follows):

“April 11th, 1916.
“Mr. DeWitt C. Dunn, Cashier,

“Union National Bank,
“Houston, Texas,
“Dear DeWitt:

“The $2,500 which I placed with
your bank several months ago belonged
to the West Texas Normal College
Building Fund. As the building is
now completed, I am compelled to ask
for the money, and will thank you to
remit it to the American National

Bank of this city for my credit as
Governor.
“Yours truly,
““Jas. BE. Ferguson,
“Governor.”

General Crane: I think that is all.
If there is anything else, why I will
ask it later.

Cross Examination
By Senator Hanger.

Q. Mr. Duun, Governor Ferguson
had done business with your institu-
tion for many years, had he not?

A, ‘Yes, sir.

Q. When it was the old Union Bank
& Trust Company?

A. Yes, sir.

Q. He opened an account with you
the first day you began to do business,
didn't he?

A. T believe he did.

Q. You had made him many lnans'?

A. Yes, sir.

Q. When did you begin doing busi-
ness—the old Union Bank & Trust
Company?

A. In 1905, I believe September,
1905¢ -

Q. BSince 1905—from 1905 to 1913
you made him many loans?

A, Yes, sir. ;

Q. This particular loan that they
mentioned here, they Inquired about,
was made in 1913. He was a private
citizen, wasn't a candidate for Gov-
ernor at that time? When was It
made in 19137

A. T haven't got that .record.

Q. Haven't the record?

A. No, sir. I was instructed to
bring the data just from the 1st of
January, 11915.

Q. Well, that's all right: that's all
right. He did owe you at times be-
fore that as much as twenty, twent¥-
five and even thirty thousand dollarg?

A, Yes, I think he owed us thirty
thousand dollars one time.

Q. Before that?

A. Yes, that is my recollection.

Q. Yes. The Penitentiary Commis-
sion account started with a nuta by
them to you, didn’t it?

A, Well, it started by our agree-
ing to lend them.

Q. And you did lend them money?

A. We loaned them money.

Q. How much?

A. One hundred and twenty thou-
sand—our limit.

Q. Your limit. That was to assist
that Commission, the Prison Commis-
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sion, in the crops—in making  the|itentiary system of Tens at that
crops? time good or bad?

A, Assist them to make their 1916
crops, yes, sir,

Q. The 1916 crop?

A. Yes, sir.-

Q. Do you know the date of the
loan that you made to the Prison Com-
mission of $125,000 to so assist in mak-
ing that crop? -

A, TYes, sir,

Q. Give us that date.

A, April 15, 19186.

v @ April 15, 1916. It was repre-
'sented to you by the Governor at that
time that they had to have money in
order to raise the crop, wasn't it?

© A.. Yes, sir,

Q. He made the arrangement—

A. He made the arrangement
originally,
Q. —to make th!s loan to the
. Prison Commission?

A. Yes, sir.

Q. In order to enable them to
carry on the various farming enter-
prises that they had—the Prison
Commission then had?

A. Yes, sir.

Q. It was by virtue, wasn't it,
Mr. Dunn, of the personal relation
and -long standing business relation-
ship between you and the Governor,
that the arrangement was made?

A. TYes, sir.

Q. To assist the Prison Commis-
sion in its necessity at that time

A. Yes, sir. I can relate just ex-
actly in detail how it happened, if
vou like,

Q. Well, I suppose that is mnot
necessary. All right, state it.

A. The Governor was at the Rice
Hotel one day and asked me to come
down there and see him, and he told
meg that the Penitentiary that the
Board of Commissioners, had to have
some money to make the crop for
that year. Its credit was bad, and
I knew that, and he wanted to lmow
-if there wasn't some way that he
could arrange with our bank to lend
them some money, and I told him
that" we would be glad to consider
it, and suggested that he have the
Board come down and meel with our
executive hoard, and a few days later
they came. We were a little afraid

to- take the account because they|

could not give us a mortgage on the
crops, but we had—we disnuased it
very fully. -

Q. Right there, was the credit of
th_e Prison Commission—of the Pen-

A. Well, we did not mnsider it

very good.
.Q. Go ahead..
A. In fact, we were not anxious

for the loan. -

Q. Al right.
negotiations.

A. Bo we found out we couldn’t
take any mortgage on the erops, and
it was suggested by the Governor that
he, as Governor, and the Commis-
sioners each give us letters assuring
us that we would be paid out of the
proceeds of the first crops sold that
fall; and it was on the strength of
those letters that we nonsented to
make them the loan.

Q. Now, you said that there was
a total of $921,721.60 deposited al-
together there?

A. Yes, sir..

Q. That means that adding to-
gether all the items that have been
put into your bank since the opening
of that account in 1915 down to thls
date aggregates that?

A. TYes, sir; that includes two
loans of $3120,000 each.

. I am just' coming to that.
That does include two loans of one
hundred and twenty thousand each,
aggregating two hundred and forty
thousand dollars that you loaned the
Prison Commission?

A. Yes, sir.

Q. To make their crops on?

A. Yes, sir.

Q. Now, they were checking out
all the time?

A. Oh, yes, it was an active ac-
count,

Q. Tt doesn't mean that there was
anything like that there at any one
time

A. T can tell you what the most
they ever had with us was at any
one time, if you want tg know. (Re-
ferring to papers.) One hundred
and forty-nine thousand was the most
they ever had.

Q. When was that?

A. That was in June, 1916,

Senator Bee: What was
amount?

Senator Hanger: One hundred
and forty-nine thousand.

A. No, it was June, 1917.

Q. Yes. Mr. Dunn, when wag it
that the Governor applied for a loan
—about the time?

A. April—

Q. 19167

Go ahead with the

that
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A. 1916, yes,

Q. It was refused?

A. Yes, sir.

Q. The Prison Commission kept

its account on there just the same?

A. Yes, sir,

Q. The largest account they ever
had there was in June, 1917, a year
after that?

A. Yes, sir,

Q. It made no difference in the
dealings of the Prison Commission
with your bank that you refused the
loan?

A. No, sir.

Q. He wrote a letter to you about
the %2500 deposit—that has been
read here, saying that it was the
West Texas Normal—came out of
that fund?

A. Yes, I see that.
gotten about that.

Q. The letter speaks for itself.
That de}ms[t was 325007

A. Yes sir,

Q.+ Went in when? Is this it?

A. No, I have it here. (Witness
refers to date.) May 10, 1915, with-
drawn April 12, 1916.

Q. They asked you—General
Crane asked youn if.there was any
unpleasantness about this refusal to
make that loan. Isn’t it a fact, Mr,
Dunn, that your refusal to make that
loan to theyGovernor has in no way
or manner whatever interrupted the
friendly relationship that has existed
between him and you sinee 19057 -
" A. The first time I have seen the
Govenor since then, I believe, was
yvesterday, and he met me as cordially
as before.

Q. Angd if there has been any in-
terruption of any kind, ¥You are not
aware of it?

A. No. There is a letter there
from him which indicated that he
was a little bit hurt. Well I don’t
know that you could even say that.
The letter speaks for itself, But
that was the only sign of displeasure,

Q. Yes, That is all.

General Crane: That is all, Mr.
Dunn, Before we get away from
this, we offer two letters o’ Mr. Pat-
ierson's. Mr. Dunn, just one mo-
ment, please. There is one question
some one desires me to ask you.

Q. (By General Crane.) Was
there any interest paid on this §2,-
500 deposit?

A. No, sir,

Q. No interest paid to any one?

A. No, sir.

I had for-

Q. TYes,

Senator Hanger: The Penlten-
tiary Commission pald interest on
the money it borrowed?

A. Yes, gir.

The Chair: You will be excused
finally, Mr. Dunn.

General Crane: We offer, Mr,
President, a letter written by John
8. Patterson, Commissioner of In-
surance, and Banking Commissioner,
on July 23, 1916, to the Temple State
Bank, indicating the basis on which
the deposits had been made in the
bank here. Counsel wish to make
some objection to it.

Senator Hanger: We object to it
because it is not shown that the Gov-
ernor had any knowledge of or con-
nection with the act; not material to
any charge here; particularly is it
not shown that it was done with the
Governor's knowledge or consent.

General Crane: We propose to
supplement it, we offer a little at a
time, Mr, President,—by the record
which we have here of the Govern-
or's testimony, in which he stated
that these matters he had discussed
with John S. Patterson, then Bank-
ing Commissioner, and Insurance
Commissioner, and accompanied by a
further statement of what a good
lawyer Mr. Patterson was, and then
that those deposiis were made with
his knowledge afterwards, unques-
tionably; whether he had the knowl-
edge of the writing of this letter or
not, the only purpose we have is to
show that it was done for the pur-
pose of benefiting the bank.

Senator Hanger: With the Presi-
dent’s permisgion—

The Chair: Yes, sir:

Senator Hanger: It never had
been claimed-—it will not be claimed
from this record or any other, that
the Governor knew anything about
the writing of the letier or the ex-
pressions contained in that letter as
to what was said; that speaks for
itself. But as to the expressions in
that letter and the details set put in
that letter, there is no testimony,
never has been any testimony, we re-
spectfully submit, showing that there
was any knowledge of such details
on the part of the Governor, or what
was done by Mr. Patterson or comn-
templated to be done by him, on the
part of the Governor. Mr, Patter-
son, '‘unfortunately, cannot testify
about that. It was the John 8. Pat-
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terson who was Banking Commission-
er, and who iz now dead; and we
raspectfully renew and urge the ob;
Jection.* We submit that the letter
is not proved anyhow. They don't
offer—I don't know what proof they
Thave thgt that is a genuine letter.

General Crane: Oh, this iz a
:copy that came from the Banking
“‘Commissioner's office—a carbon
copy of the letter that was sent out.
“We got it from the Banking Cnm—
missioner's office.

Senator Hanger: I don't think,
"Mr. President, that that proves it-
-self, and besides it is not offered
for the act, except the statements in
there which are imagined to be
prejudicial. We submit that they
do not and cannot be held to bind
‘the Governor—the stateémients rinde
in there. And, as suggested by
Judge Martin, it is purely hearsay as
1o -the Governor, declarationg of a
third party, and there is nothing in
the record here or elsewhere to
show that the Governor had any
]mowledge of the statements theremn
T:ade.

General Crane: Mr. President, I
fear I did not, make Mmyselt under-
stood, because tlns is the c=2se that
we think the tacts developed---that
the Governor's. testimony as con-
tained in . this typewritten reecord
here and in 'the Journals, indicated
with clearness and certainty that he
and Joo. 8. Patterson, Banking
‘Commissioner, had a conference and
consultation ahont making these de-
posits in the Teiaple banlk, and ahout
making settlements evervy ninetv
Adays, and it was agreed that these
‘settlements wonld be mmade every
Tgnety days. Wow, then, following
those conferencns, or as a part of
them, Jno. S. Patterson, one of the
partiea thereto, wrote the Temple
Btate Bank a letter in reference to
making these Aeposits in the Ameri-
<can or in too Austin National Danl,
for the benefit of the Temple Ftate
Bank. We. thoughtf, Mr. President,
that it was " admissible on {wo
grounds—first, it wa3 a part of the
acts of two men who had agreed on
a certain line of action, it was pei-
fectly agreeable 10 Scttle overy
ninety days, and as & recsult these de-
posits were ‘made as the result of
that conclusion; then thie lefter
showg the carrying out of the plans
and purposes that wecra then form-
ed” between these two gentlemen. I

think the facts will bear that con-
struction out, and that only, and for
that reason we offer the letter as a
part of it.

Senator Hanger:  Begging the
President’s pardon again, becalse it
is taking up time; all of these state-
ments ought to be made upon once
being up, but they were not; it is!

my fault., This additional statement
ought to be made: In the first
place, it is an established precedent

in this country that the statements
before a House Committee on In-
vestigation are not admissible
against the respondent on the im-
peachment trial before the High
Court. That has been held repeat-
edly and therefore the statements
made here by General Crane as to
the testimony of the Governor else-
where, are not available to them at
this juncture in aid of this state-
ment. But aside from that, the
most that can be claimed from the
statement made by General Crane
and the statement made from the
record he speaks of, is that the tes-
timony of the Governor showed that
there was a consultation about the
terms of the statute—3836, or 3638,
I don’t now recall which—about the
provisions of that statute with ref-
erence to the filing of reports,
whether or not those provisions
compelled the making of reports or
provided for the making of reports
every thirty or every ninety days;
that the result of that conference
and the discussion of the térms of
that statute was that the reqpire-
ments was' for a ninety-day sgtile-
ment. Now, we respectfully sub-
mit that if this letter is submitted
by them to the Chair, that as to no
considerable portion of the letter
does that discussion—as to the
terms and provisions of that article
of the statute as to quartely reports
—as to no considerable part of that
matter is there any relation between
the conference and the letter. And
for that reason and the additional
reasons already suggested, we re-
spectfully again urge the objection.
The Chair: What has counsel to
say as to the contention made as
to—
Sepator Bailey:
The Chair: 'The
DeWitt. o ]
Senator Bailey: I don't want to
interrupt counsel, but it .occurs to
me that in as much ‘as the Chair

Mr, President.
Senator from
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will have to rule on the letter
finally, the letter should be submitted
to the Chair.
that the Chalr may rule and an ap-
peal may be taken, or the Chair, in
the first instance, may submit the
matter to the Court of Impeachment.
1 don't believe that letter ought to
be read here in the first instance,
or go into the records, but I don't
believe that the Chair, sitting in a
judicial eapacity, would be influ-
enced by the contents of that letter,
and I think it fair to the Chair and
fair to counsel on both sides that the
letter should be passed up to the
Chair and let the Chair examine it
before he rules.

General <Crane: Mr. President,
there was nothing else contemplated.

I did not expect the Chair to rule!

without secing the letter.

The Chair: The Chair was going
to ask to have the letter submitted
to it in any event. I want to hear
from General Crane on the conten-
tion made by Mr. Hanger that the
evidence given by the Governor, or
any party, in proceedings such as
had in the House, could not be used.

General Crane: Mr. President, I
think that rule is unsound as stated by
the Senator. The rule in Texas is
certainly well established by all ,of
the Courts that whenever any man
submits Mimself voluntarily to an ex-
amination he is not in duress, he vol-
untarily submits himself as a witness:
no matter where it is, That his state-
ments there made are admissible in
any €ourt in the country against him,
I know of no rule to the contrary, and,
indeed, there can be no reason for such
rule, If a man is a.defendant in a
civil ease in the Court House and he
gets on the witness stand and testi-
fies, surely his declarations there are
admissible in any other Court in the
land. If it is a criminal case and he
gets on the witness stand and testi-
fies, exercising the privilege which the
statute gives him, for he could stay
off {f he wished, the same declarations
are admissible against him again, in
any subsequent proceeding, because he
submits himself to the jurisdiction of
the Court, just like any other witness,
Whatever the rule may be elsewhere,
I think it cannot be reasonably doubt-
ed that this Court would be bund by
the ordinary rules of evidence prevail-
ing in Texas, and I understood, as my
co-counsel suggests, that this Court

The rules provide|

has adopted the District Court rules
of this State. Is that not true?

The Chair: As far as applicable,
yes, slir.,

General Crane: As far as appli-
cable, ves, sir. And it seems to me
that on the admission of testimony
there is no other rule to take except
the rules prescribed for the admissipn
of testimony on trials in the District
Court. Any declaration of any one
is admissible against his interest.

Mr. Henry: Mr. President,

The Chair: Mr. Henry.

Mr. Henry: Just one moment. The
rules that we have adopted require
that the rules of evidence used In the
Distriet Court shall apply wherever it
is nmecessary or proper. Now, on the
question of what the Governor testi-
fied in the Hbuse there is a well es-
tablished rule and numbers of prece-
dents. In the Swayne case this ques-
tion—this very question was argued
at great length In the Senate of the
United States. Judge Swayne was a
Distriet Judge in the State of Florida,
and the House made an investigation
with a view of preferring articles of
impeachment, and it was undertaken
by the Managers of the House, after
the case went to the Senate of the
United States, to introduce certaln
statements made by Judge Swayne be-
fore the House of Representatives, or
one of its Committees—the Committee
on the Judiciary.

The Chair: Mr. Henry, will you
pardon the Iinterruption? Now, I
would like to %now, if you are able
to advise me, whether Judge Swayne
in that instance was called by the Com-
mittee of the House to give testimony,
or whether it was on his own motion.

Mr. Henry: Judge Swayne appearad
voluntarily before the Committee and
gave testimony. Now, this very ques-
tion was taken up in the Senate of
the United States and was argued at
great length by distingulshed lawyers,
and finally the Senate came to the con-
clusion that this testimony ‘of Judge
Swayne's, this statement of Judge
Swayvne's was not admissible as testi-
mony under any consideration, and it
was decided on precedent that had
been established before that time, and
which has been the universal rule in
impeachment trials,—and this case is
no different from those other trials,
it makes no difference if it is‘here in
Texas, the law and the precedents
governing impeachment trials will
commend themselves to this Honor-
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able Court and I think they will de-
«cide it according to those rules that
have been established.

Yes, and as stated by co-counsel, it
males no difference what that rule
was. there is nothing to authorize the
introduction of this outside statement
made by a third party, with which the
Governor had no connection. ;

General Crane: I will exhibit the
letter to you, Mr. President. (General
eral Crane hands letter to the Chair.)

Senator Page: Mr. President, I

.would like to ask the Court if it is
permissible. I understood from
counsel, Mr. Henry, that this prece-
dent wag established in the Swavne
case against the admissibility of this
testimony. I, of course, have perfect
confidence in what Mr. Henry says,
‘but is there a record here —

" Mr. Henry: TYes, I think I have it
in my room and’'will produce it later.
I have no hesitancy in saying that
was the course pursued there. That
testimony was ruled out by the Sen-
ate. I will produce it.

Senator Page: 1 think a prece
dent set by the Senate of the United

States would have great weight with |

this Senate, with this Court, and 1
think it might be well for the Chair
to defer his ruling until we can see
the authority.

Senator Bee: I think if you will
go into the State Library vou will
find the Swayne, case was reported in
the Congressional Record.

Genaral Crane: Mr., President, as
the authorities are not present, that
point can be pretermitted for the
time, because we have some witnesses
there that are waiting, and if the
President will permit us we will with-
draw that for the present.

The Chair: The Chair was just
going to'suggest that you withdraw
it ‘for the present until we can get
the authorities. :
. General Cranet Yes, sir, and pre-
sent the-authorities at the same time.

The Chair: Have the next witness
called, please, i

The proponents called

CARL T. WIDEN,

who having been sworn and placed
under the rule, in answer to ques-
tions propounded, testified as fol.
lows: ;

17—2%

Direct Examination
¢ By General Crane.

Q. Mr. Widen, I believe you are
the assistant cashier of the American
National Bank of Austin?

A. Yes, sir.

Q. How long have you occupied
tha, position?

A. Four years.

&. You were then assistant cash-
ier in January, 1915, and when Gov-
ernor Ferguson was inaugurated?

A. Yes, sir.

Q. And have been assistant cash-
fer at all times since that?

A, TYes, sir.

Q. Have you his account, or
statement of it, with the American
National Bank, as Governor, during
that period?

A. Yes, sir,

Q. Will you be good enough to
exhibit it? (Witness hands counsel
a paper.) Now what does this indi-
cate, Mr. Widen, the items there,

A, Well, T can’t tell vou.

“Senator Bee: I would like the

‘witness to speak louder. :

The witness: I don’t know what
the items are, I didn't look them up.
Q. 1 didn't mean that. - .

A. Oh, these here,—tlesa gver
here (indicating) are the checks, and
these the deposits, and these the
da2ily balaneos,

Q. AN right *hen,
date of this first itom?

A, Tonuary 21, 1915,

Q.. Then we find that on January
21, 1915, that the Governor deposited
with you, with the Americar National
Bank, £10,0007?

A.  Yes, sir. ' .

Senator Lattimore: General, par-
don me, is that in the account as
Governor?

Ceneral Crane: As Governor. -

Q. January 22, deposited with
vou $10.266.67; January 22, $10,-
000; Tebruary 1, $1,441.56: Feb-
ruary 8, $2500; March 4, 52500—

What is :ha

Lmrreet me when I am wrong in it

Maych 26, $280.68; April 10, $4846.-
45; June 12, $5000; July 8 $10,000;
August 11, §5000; August 17, $1500
August 17, $33000; August 19, $1500;
Aupgust 21, $2505.88; August 23,
S500; August 28, 3500.25; August
28, $453.15; August 31, $12.70;
September 4, £66.50; September 4,
$356.20; September 8, $20.60; Sep-
tember 9, $37; September 16, $3.00.
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The next deposit is October §,
November 21, $702.50.
Q. That is 19167
A. That is 1915,
ging here (indieating).

$1000;

and 1916 be-
February 3,

$6000: Aarch 4, $3050; March T,
$3000,
Q. March 1—

A. Those are cross-entries, if 1
may expiain, that was a cross entry
of an error that had been made in
this account.

0. A cross entry of items of §95
and $95.

A. April 13, $9932.18; April 13,

i January 11, $200: July 15,
§ G: Angust 3, $1850; Novem-
ber 14, $30.60; November 29, $57.05;
February 14, 1917, $30.61; Febru-
ary, 23, §1100; April 28, $25.

Q. Now can you give me the
amount of money deposited by the
Governor in the American National
Bank to his account as Governor
during his term of office?

A. That is the total as entered
on here, the total of those deposits.

Q). What are the totals, have you
them?

A. No, sir, T have not the totals,
these pages would have to be.foot-
ed, It will take me about two min-
utes to do it.

Q. All right,
for you.

A.  (After making computation):
All right, sir, T have the total.

Q. What are the totals, or what
is the total of the Governor's ac-

sir, we will wait

count?
A, 2103.492.11.
Q. Now, is there anything on

vour books to indicate the funds fo
which those deposits belonged?
A. No, sir.

Q. You don't know how much
belonged to the King's Highway
fund. or the Adjutant General's
fund?

A. No, sir.

Q. Nor anything else?

A. No, sir.

), What are the checks against
thal‘? :

A. The total of the checlks?

Q. Yes, sir.

A, $103,434.16.

€. When was the last check out?

A. May 15.

Q. May the 15th of this year?

A, Yes, sir.

Q. What was the amount of that
check?

A. §1,125.00.

Q. What was the check imme-
diately preceding that?

A, Novemb:zr 29,

Q. 19167

A, 1916.

Q. I wish you would examine de-
posits in that account, after the
23rd day of August, 1915, and see
if there is any item of $ 600,00 de-
posited there?

A. 1 see no deposit of $5,600.00.

Q. Well, does that account come
up to date?

A, Tt comes up to August 1,
1917.

Q. 19177

A. Yes, sir.

Q. You haven't the entries made
since that date?

A. No, sir, I was requested to
bring them, though, up to the first
of August, 1917.

. What is the balance on hand?

A, At this date it is $57.95,
that is, August 31, 1917, the bal-
ance is $57.95.

Q. Well, but what was the bal-
ance on August 17

A. The same.

Q. No change dunng the month
of August?

A. No, sir.

Q. Now, have you the personal
acrount of the Governor?

A. Yes, sir.

©. When did that begin?

A, ,November 17, 1915,

Q. Your account then was onened
with him on November 17, 19157

A. Yes, sir.

Q.. His personal account showed
overdrafts beginning December 15,
1915, didn"t it?

A. The first one was on December
10,

Q. December 10, an overdraft of
a small amount?

A, Yes, sir.

Q. Then on December 15—the
overdrafts continued until Decem- .
ber 247

A. Yes, sir.

Q. Then varied again, then again
began on January 77

A. Yes, sir.

Q. On February 23, 1917, there
is a deposit of $11,000 to the Gov-
ernor's credit?

A. Yes, sir.

Q. Do you know whether that was
a cash deposit?

A. Yes, sir.

. By whom was it made?
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A. Well, I have a memorandum
here,—my record doesn’t show.

Q. Was it eurrency?

A, Yes, sir.

Q. Yes? Now, are there some
other currency deposits in that ac.
count, and if -so, on what date and
the amuunt"

A. On April 12, $25, 00{)

Q. ' How much?

A. Twenty-five thousand dollars.

Q. On what date? .

A, April 12,

Q. . Is that a currency deposit?

A, Yes, sir.

Senator Bee: What year, Gen-
eral?

General Crane: 1917.

Q. That was a currency deposit?

A, Yes, sir. )

Q. Now what was the next cur-
rency deposit?

A.. April 25, §15,000.

Q. What was the next currency
deposit?

A, Those are all the currency de-
posits. g

Q. How much was that in cur-
rency during February and April?

A. Fifty-one thousand dollars.

Q. Tow, do you know whether or
»not he made any deposit of $25,000
along about ([Ahat date to the credit
of the Hnustnn Exchange National
Bank? -

A. TYes, sir.

Q. Was that a currency deposit?
A. Yes, sir,

Q. - Just what date was that?-
A.  April 13th.

Q. April 13th, $25.,0007"

A, Yes, sir.

Q. Now, then, in the month of

April he made how much currency
deposits in the Amarlcan National
Bank of Austin?

A. Sixty-five thousand ﬁnIlars

Q. And eleven thousand dollars

-in February, made seventy-six thnu-
sand dollars all told?

A, TYes, sir. ’

Q. The Houston Exchange Na-
tional Bank is the one of which Mr.
Fox ig president?

A, TYes, sir.

Q. Were there any w:-apnera on
the currency, did you see it person-
-ally?

A. Yes, sir.

Q. “What wrappers were on itr

A, The Alamo Natmnal Bank of
San Antonio.

Q. How much of it was wrapped

in the Alamo National Bank of San
Antonio wrappers?

A. I am not positive, but the ma-
jority of it.

Q). The majority of it?

A. Yes, sir,

Q. Is it usual, in your experience
s a banker, to have large deposits
‘of currency made in that way?

A. Our personal deposits, I would
sS4y no.

Q. Yes, I mean petrsonal deposits,
State.whether it is unusual?

A. I would say it is unusual.

. Now, have you the Secretary
of State's account there?

A. Yes, sir.

Q. See when it began and when
it ended, please?

A. You mean the present Secre-
tary of State?

Q. No, both of them, go back to
the first one.

A. John G. MeKay, Secretary of
State, opened up on January 21,
1915,

Q. What was his deposit?

A, $37,478.53.

Q. Just give a list of his depos
its, please, if there are not too many.

A. They are depgsifed every day
up to December 29, 1916,

Q. Every day?

A, TYes, sir
. Q. Will you give the amount of
his deposits in your bank?

A. You mean the total deposits?

Q. Yes, sir.

A. That wonld take a little while to
fizure it. General.

0. We will waive that for the time?

A. You see there are twelve fages.

Q. How often was the money
ghecked out?

A, Well, during Mr. McKay's—dur-
ing the time -he was there, the rule
that we have had with the Secretary
of State has been that. we collected the
checks for him and about the 10th of
the month following the collection of
these checks a check is given to the
State Treasurer for the amount.

Q. For the amount? You then
simply act as a collecting agency?

A. Yes. sir.

Q. Well now, whatever check you
would collect they were paid on or
about the 10th of the month?

A On or about the 10th, some-
times they would run a day or two.
OVer, |

Q. Now, when Mr. Bartlett came
in was the same rule followed, or a
different one?



114 SENATIE JOURNAL.
A. Well, it was followed in a gen-| Q. By the Temple State Bank? By
eral wav, but not as closely. the Government?

). What was the amount of his
deposits?

A. The amount of his deposit was
the amount transferred from the ac-
count of John G. McKay, $29,926.32.

). How long did his account cona
tinue to run in his bank?

A. Mr. Bartlett's account?

Q. Yes, sir.

A. It is still there,

Q. About the 29th of May, 1917,
what was the state of the account?

A. On the 29th of May. at the close
of business, the balanee was $50,891.63.

Q. At the close of business?

A. Yos. sir.

Q. Was there a date preceding that
when the balance was larger?

A. On the dav hefore, May 28,
balance was $209,014.33,

Q. XNow. do you know how that bal-
ance was reduced?
Yoes. sir,
How?
By five checks. cach for $30.000.
Payable to whom?
To the Temple State Dank,
Who deliverrd these checks?
The Presjdent of the hank de-
posited them in our bank to the gredit
of the Temple State Bank.

Anybady accompany him to the

bank?

A, Yoes, sir.

Q. Who?

A. Governor Ferzuson.

Q. Those five checks against your
bank were depasited there to the eredit
of the Temple State Bank?

the

»Oro>Op

A. Yes, sir.
Q. And vou immediately credited
the Temple State DBank with the

amount thereof, $230,0007

A, Yes, sir.

Q. Did vou from tlnt day forward
pay the Templg State Bank anything
on those deposits thus made?

A. During the period that
money was with us.

Q. How much?

A. Two per cent.

Q. Two per cent on the monthly
balances?

A. Daily balances, yes, sir.

Q. Now how long did that money
—was it permitted to remain in your
banlk to the eredit of the Temple State
Bank?

A, Well,

Q. Then

A, Well,
grees.

the

only a few days.
what became of it?
it was withdrawn by de-

A. Yes, sir, by the Temple State
Bank.

Q. You don’t know, of eourse, what
they did with {t?

A. No, #ir.

. Now, Mr. Widen, beg pardon if
I don't pronounce it right, my mem-
ory of names is not good.

A, Widen.

Q. You had a previous acecdunt with
the Temiple State Bank, had you?

A. TYes, sir.

Q. Been running for some time?

A, Yes, sir.

Q. Was there ever any money de-
pesited in your bank to its credit by
any other State officer?

A, Yes, sir.

Q. Who?
A. The Commissioner tj:‘ Banking
and Insurance, Charles 0. Austin.

Q. When did he begin depositing
there to its credit?

A. 1 don't know.
ords biere to show.

Q. [ wish you would find out a lit-
tle bit later to see whether or not
vour account was not opened with
them, the Temple State Bank, by the
banking commissioner in 1915. You
say that practically all of that money
that was deposited by Governor Fer-
guson, all of that curreney, was in
Alamo National Bank wrappers.

A, Yos, sir.

Q. Was there any of it in any other
bank wrapper?

A. I didn't notice. My attention
was called to it by the first receiving
teller who handed thie money over to
me and called my attention to it. If
e hadn't done so I would not have
paid any attention to it,

Q. Who was he?

A, Mr, Rogan. -

Q. Mr. Rogan?

A, Yes, sir.

Q. Now, did the Governor owe any
notes at your bank during the dates
that these depcsits were kept there?
“A. Yes, sir. I have a list of the
notes. *

Q. What notes did he owe, just give
the history of them?

A, The first note was dated October
31, 1914, for $10,000,

Q. Well, I don't care about that,
but between the inauguration, from
May 15, forward?

A. A note dated January 11, 1916,
$625.26, paid on June 23, 1916,

I have no rec-
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Q.
pald?

A, May 3, 1915. A note dated July
10, 1916, for $1,500, paid August 2,
1916 A note dated 'Décember 23, 1915
for $37.450, paid June 26, 1917. A note
dated August 28, 1916, for $2,200, paid
June 28, 1917. A note dated August
2, 1916, for 27,350, pald June 28, 1917.
A note dated June 30, 1917, for
$15,550, due on demand, August 28,
1917, 2 credit of $4, 080. 19, lea'nng
a balance due $5,469.81.

. Q. That is up to date?

A. TYes, sir—no that is up to Au-
gust 1, 1917

Q. I know, August 1. The $34,-
000 note,, what became of that?-

A. §37,4b60, -

Q. What became of that note?

A. It was paid June 26, 1917.

Senator Caldwell: Mr. President.

The Chair: The Senator from
Travis. -

Senator Caldwell: Did the wit-
ness say that was up to August 1
or the 31st?
. The witness: August 1. My sub-
poena here requests it up to August
ist.

Q. How was that $37,400 note

When was that other $10,000

paid
A, 8§37,4560. I was told this
morning—

Q. Well, do you know? T wouldn't
-ask you to state from hearsay.

A. Well, it was paid by the Tem-
pla State Bank. It was taken up
by them, endorsed by us without
recourse.

Q. On what date, did it say?

A. June 26, 1917.
General Crane: The witness is
with you.

Cross Examination
By Mr. Hanger. .

Q. Did you handle this transaction,
this thirty-seven thousand four hun-
dred and fifty dollar note?

A, No, sir.

Q. Wasn't handled by you at all?

A. No, sir.

Q. You are testIfying from what
someone else told you about that?

- A, Yes, sir, and our records in the
matter as they appear.

Q. Yes, sir. Now, your records
show that it was transferred or as-
slgned to the Temple State Bank?

. A. Yes, slr.

.Q. ¥ou-have examined the record?

A, No, sir, I have not.

Q. Someone in the bank told wyou
that it was done?

A. Yes, sir.

Q. Well, that is—Now, this -first
note you mention of ten thousand dol-
lars, was given in 19147

A, Yes, sir.

Q. October 31st?

A, Yes, sir.

Q. Paid May 3, 19157

A, Yes, sir.

Q. This $250,000 that you said there

was two per cent paid to the Temple
State Bank on, only remained in your
bank a few days‘*

A. Yes, sir.

Q. The interest payment ceased
when it went out of your bank, of
course?

A. Yes, sir.

Q. What do you mean by “A few
days"—four or five or six days?

A. Yes, sir, I would say less than
a weel,

Q. Probab]:.r four or five
then?

A. Yes, sir.

Q. You sald—I think you sald—If
I am wrong, ‘you will correct me—
these deposits were not made to you
personally?

A, No, sir,

Q. You didn't see the deposits
made?

A. I saw them after they were in
the bank.

Q. Yes, I understand, but I say
you did not see them when they were
actually made by Governor Ferguson?

A. All right,

Q. You don’t know to whom they~
were made?

days,

A.* Yes.
Q. Of your own knowledge?
A, Yes, sir.

Q. You didn't see them?

'A, Yes, but I know the man who
brought il: into the interiur of the
bank.

Q. Wait a minute, let's see how
you knmow it., You were not present
when it was made?

A, When the actual transfer was
made?

Q. When the actual deposit was
made you were not present?

A. No, sir.

Q. You didn't see the Governor
make the deposit?

A, I saw him in the bank.

Q. I understapd, but vou didn't see
him make the deposit?

A. No, sir.
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Q. You didn't see him deliver the
money to anyone in the bank?

A. No, sir.

Q. Did vou see him make any of
thnse deposits himself?

A, No, sir.

. New, did vou see lhim in the
bank on oene occasion or more?

A, Well T have seen him several
times in the banlk.

Q. Yes but the times you are spoak-
ing of here about the depesit of this
curreney, did yvou see him in the bank
on one of those oceasions or more?

A, Well, T never saw him deposit
any currency.

Q. 1 understand that. T don’t want
you to misunderstand me. I am not
ning 1o take issue—I am not Intend-
ing to ask an offensive question.

A, Yes, sir.

Q. You said just now you saw him
in the bank. Did vou see him on the
oceasion when any of those deposits
were made j1 the bank? I thought
you started o say vou did.

A. Yes, sir.

Q. On one oceasion?,

A. On one occaslon.

Q. Ononeoceasion, Now, then,
vour deposit slips there, though, show
that there were four separate deposits
made?

A. Yes, sir.

Q. XNow, it was an only one of those
occasions yon saw him there?

A. Well, I may say that the only
time I saw the Governor at the time
a deposit was made at the time of the
transfer of this 5250,000.

Q. Well, there wasn't any deposit
to the Governor's personal account at

that time, was there?
A. No, sir.
Q. '\‘u"ell, yvou say the only time

vou saw him in the bank at the time
a depasit was made was when the
$250,000 was transferred from the
Amer:can Bank to the Temple State
Bank?

A. Yes, sir.

(). Well, on the occasions then
wher he made these personal depos-
its—when these personal deposits
were made in the bank, rather, vou
d;gn‘t see him there that you know
of ?

A, X, sir.

Q. Well, this money that had the
wrappers on it. that was not on the
oceasion of the two hundred and fifty
thousand transaction?

A. No, sir.

Q. That was on some other oc-
casion?

A. On the dates as given in the
stalement. .

Q. Do yon recall that those are
{;he exact dates, or are you golng
y—

A. (Interrupting.)
by thea record, s

Q. 1 see. Now, you didn't see
the Governor there?

. No, sir

Q. You saw the money Iin the
bank, elther on—where was the
money that you saw?-—on what desk?

A. Well, it was brought to the
first receiving teller,

Q. First recelving teller?

A. TYes, sir.

Q. You are stating that that was
the money, or the inference is that
that was the money from wyour tes-
timony, from what somebody else
told yon?

A. T saw the money.

Q. TYes, but you don't know where
it came from except and unless you
base it on what somebody else told
you? ’

A, Well, I saw the deposit at the
time—the deposit slip.

Q. TYes.

A. And the money with it.

Q. Yes, but you didn't see the
Governor there?

A. No, sir.

Q. You didn't see him deposit
any money?

A. No, sir.

Q. Mr. Widen, ydu gaid that you
had deposits from various other of-
ficinls—=State officials?

A. Yes, sir.

Q. Whut officials of—what State
officials have been in the habit of
keeping accounts there in your bank?

General Crane: Now, Mr. Presi-
dent, we have no objection to going
into that on proper occasions, but
we submit to the Chair that the ac-
connts kept by any other person umn-
less it was controlled by the Gov-
ernor is immaterial and Irrelavent
here. The Governor is the Chief Ex-
ecutlve of the State, and we are
trying to develop the facts to see
whether they show that he has vio-
lated the law. I don't know what
the purpose of the other question
would be, but it would be no defense
for- the Governor to say that some-
body else had violated the law, be-
cause it is his duty not only to en-
force the law himself but to see that

I am going
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,the heads of the departments obey
the law as well, and I think the time
of this Court would be unnecessarily
taken up looking into some other
matter, unless it is to exonerate the
Governor: if it is simply to show that
somebody else violated the law it is
not admissible.

The Chair: What is the relevancy
of the question?

Mr., Hanger: The General himself
states the question wunconsciously.
The only purpose is to show that no-
body has violated any law. Another
purpose is to show—it might be ad-
missible to show the interest of the
witness—rather, the interest of the
institution, as well as the witness—
and another, the General has just
asked the witness about other State
officials keeping accounis there and

+ hag shown the amounts: he has only

" stated two, if I recall, it being
claimed here that these two State of-
ficials, being appointive officials, kept
their accounts there under compul-
gion from the Governor. Now, I think
we have the absolute right to show
that other State officials kept ac-
counts there who were in no way re-
sponsible to him, and that these were
similar transactions and harmless
and proper transactions. We expect
to show by the witness that other
officials the same as some of these
he has testified about—that they
were @ collection agency; he said

“ that. Now, we expect to show that
that is the general course of collec-
tion of money due the State, collect-
ing it through this bank, and that
it is a proper transaction and a nec-
essary transaction and the only way
they can do it without the loss of
‘money. And, as Judge Martin sug-
gests, to show the want of fraudu-
lent intent and action.

The Chair: Do you desire to be
heard any further?

General Crane: Yes, sir. 1 am
- waiting for them to finish their con-
sultation,

Mr. Hanger: In addition to that,
as bearing upon the question—we
submit it is admissible as bearing
upon the question of when these re-
ports or when these settlements are
.required and when they should be
made, it being contended on the one
.bhand that the money must either be
iurned in immediately, at once, or
-monthly, and on the other hand that
it'is only required—certain moneys
are required to be turned in monthly

and certain other monevs required
to be turned in quaprterly.

General Crane: The fact that oth-
er officers make deposits and make
their collections through the bank—
I don't understand that to be the
question asked, but I thought the
purpose was a different one, which -
we may concede, though that is not
relevant—the fact that these collec-
tions were made through the banlk,
we are making no trouble about that.
The complaint about Governor Fer-
guson is that after the money was
collected or deposited in the Amer-
ican National Bank, that instead of
transferring it to the Treasury he
transferred it to the Temple State
Bank—that's our -objection—and
that he took the funds of the State
and deposited them from the Gulf
to the Temple State Bank, the Union
National, and his own bank, after
they had been collected and there
was no longer any necessity of using
any bank. Now, I can't see, Mr.
President, how it will help that, sit-
uation to show that some other offi-
cers, or take up the time of the Court
to show that other officers collected
their checks through this bank or
the other bank.

Mr. Henry: Mr. President, T don’t
want to encroach upon the time of the
Court. but let's meet this question now
squarely as it is presented. General
Crane has brought a witness here who
has offered certain evidence in regard
to the Governor's account and certain
State officials, and he has examined
the witness fully about those things.
Now, haven't we a right to go further
and ask this witness and prove by him
how far back this custom and system
extended? Have we not the right to
show by this witness by further quest-
tions that this system and custom
have existed for a long period of time,
for a number of years, and it was hot
a violation of the law, has ‘not been
considered a violation of the law?—
and haven't we a right to show by
this testimony and even go much furth-
er than this question indicates and
show an utter absence of a willful in-
tent on the part of the Respondent,
or a fraudulent intent? Doesn't it
g0 to the very vitals of the good faith
of the Governor's actions and these
other officials’ actions? Let's meet the
question fairly and squarely, and if it
has been the custom here for a num-
ber of yvears for these officials whose
accounts have been brought here by -
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General Crane's witness to deposit
those funds in the bank, and it is not
a violation of the law and shows an
utter absence of a willful intent or a
fraudulent intent, then haven't we a
perfect right to press the Inquiry
further and show that other State of-
ficials have done the same thing be-
lieving that there was no illegal action
on their part, and will it not neces-
sarily go to the good faith not only of
this Respondent but of other State
officials who have done the same
thing? T earnestly insist that it goes
ta the very heart of this question, and
we are entitled to ask this witness
how far back this custom has extended
and for how many years it has been
handed down from administration to
administration, and if it has not been
any violation of the law we have a
right to show it here. We are not
trying to show that the Governor is
trying to Jjustify himself in doing
something wrong because other men
did wrong, but we are endeavoring to
show that he did right and that these
other men have not violated the stat-
utes willfully,

The Chair: Gentlemen, in the opin-
ion of the Chalir, if a question [s il-
legal it settles—the fact of its illegality
is settled by the Inw., If somebody
else has violated the law—I am not
saving that anybody has—it would not
he, in the opinion of the Chair, any
excuse for this Respondent to violate
the law. The Chalr is unable to see
where the testimony as to the prac-
tices of others in this regard would
be relevant to any inquiry before the
Senate. The objection, therefore, is
sustained.

Senator Page:

The Chair:
trop.

Senator Page: T would like to make
this sugzestion to the Court as a mem-
ber of the Court: I, for one, only
want 1o see such evidence adduced here
as is proper testimony in this case; but
as a lawyver of some experience, nat-
urally these questions occur to me,
and I might make this suggestion
to the court, and I 4o it with the
deference to the position taken by
the Court, and if I am improper, of
course, the Court will ecorrect me:
It seems to me that the allegations
of the Articles of Impeachment and
the trend odf the testimony is to
show that when Governor Ferguson
was inaugurated he caused a change
to be made in the departments of the

Mr. President.
The Senator from Bas-

State and instead of the money pur-
suing the ordinary course that it did
before he was inaugurated he caused
the heads of those departments to
change the ordinary ecourse and
adopt a different course. That be-
ing the allegation of the Articles of
Impeachment, as I understand, and
the trend of the questions of those
who are representing the impeach-
ment here, that being the trend of
their questions, as to whether or
not the deposits did not begin at
the time Governor Ferguson was
elected Governor, arndd not before, it
occurs to meé on that line I might be
pardoned for making the suggestion
further, vour Honor, that this in-
veastigation ought to be full and
free and this Court have the benefit
of any testimony here that would
have any bearing at all on the
case. Here is a charge that the Gov-
ernor of Texas has deflected certain
funds and caused the heads of de-
nartments to change their course.
Now, it is proposed to prove that
long before he was inaugurated cer-
tain officials of Texas had been
pursuing the same course that the
Governor has, and it seems to me
very clear— and T want it thorough-
Iy understood that T am merely mak-
ing this suggestion as a lawyer,
the way it oceurs to me—it is now
nearly noon, and I suggest that the
Court might well defer its ruling
and hear further from counsel if they-
app fit to discuss the matter fur
ther., I make that suggestion with
all due deference to the Court.
The Chair: I will state in re-
sponse to the suggestion made by
the Sénator from Bastrop that, as
the Chair understands the charges
embraced in the Articles of Im-
peachment, the question as to who
has. kept deposits in this bank or
for how long or what credits were
given to them is not relevant at
all, other than the conduct of
the officer whose conduct is now
under review. As stated, it might
possibly go to the extent of the
practice if there was a practice,
and that practice was known to the
Governor. That is the only possible
event, in the. opinion of the Chair,
in which relevancy might appear.
Senator Page: If I may be per-
mitted further, wouldn't it go more
to the weight than the competency
of the testimony—isn't the objec-
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tion to Itz weight rather than to s
competency? .

The Chalr: Not as to vlolations
of the law, If that Is the purpore
Mr. Hanger has In mind,. If It Is the
purposs to show thal,other State
nfMeinls and other persons violated
the law— g

Mr., Hanger: (Interrupting): To
the . rontrary, Mr.,  Presldent, If
you will pardon me. 1 have neover
assumed that there has been  any
riolatlon of the law at all, but con-
tend that there s not, and that the
long continued existence of the prac.
tice Is a clreumetance Indleative that
there has been no violativm of the
law elther now -or herectofore,

Eenator Dee: Mr. Preeldent,
The Chalr: The Senator from
Bexar, :

Benator Bee: § want to say, In
connection with  the statement of
the gentleman from Dartrop, that 1
agret with the Court’s position that
__any Illegal nactlon by one perron
“does not justify fllegal action by nn-
other, BDut wo are sitting here In o
matter of  State-wide importance,
and we are sltting here as a Court
of Impeachment, and 1 suggest that
even though we take up more time,
that thrre be no hampering In any
way of all the facts thnt may come
niil, po that this court as well as
the poople, who are Interested—It
I in the namo of the people of the
State—wlll know that this court,
sltling ar a’ court, might elicit all
twtimony, the effect of which will
clucldate the question. Now, 1
sgree with the Senator from Bnas-
trop ‘that we ought to make the in-
vestigation go full that there ean be
-no qneatlon hereafter that every-
thing was adduced and presented’ be-
fore the court passed thelr Jjudgment.

Judge Mnartin:  Mr. President,
will you pardon me for calling your
attentlon for a moment to the stat-
utes? Now, thesze charges nre based
upon the statutes relating to misap-
plication of publle funds, and the
statute In one paracraph In these
charges uses the words, “if he shall
fraudulently misapply public: funds,*
and another sectlon on which they
bare theee charges that usges the term,
“wiliful.” Now, the point at lssue
s this: Tt ts not to show that any-
body else violated the law, but on
the other hand, for the purpore of
elucidating our position, that no-
body has violated the law: but the

3

riatute - having wused the wmli
“fraudulent”—that Is,_that he must
take the property of another with
intent to appropriate it to hia awn
n*s and benelt—nand under the
other scction that It must be "will-
fully done—that Is, with evll Intent
or legnl malice. _

The Chalr: Judge, if you pardon
me, are nol the words, “fraudulent™
and “wilifal"” deflned in the sintute?

Judge Martin: Yes, sir.
Senator  Hudspeth: A little
lpuder. . -

The Chair: The question was—

Jodge Martin: Yes, but it nsea
the word, If he shall “fradulently”
mirapply.

The Chalr:  Yes, rlr,

Judge Martin: Now, he inay go nnd
mirapply every dollar of the money
that eame into hin hande, but It §t
wnax potl fraudulently done he would
be puilly of no offense—It wonld not
be n violntlon of the inaw. On the
other hand, If It uees  the word
“willful™ It must be willfully done—
that Is, with eril intent and with
maliees The word *“fraudulent”
mieapplication fs the very gist of It,
and any eircumstanee  bLearing on
that which would Influenen the party”
neting to take away his-ffaudulent
intent  would Lo admissibla  evl-
denee, and, as sald by the Senator
from Baxtrop, It would go rather to
the welght than to the ndmirsibility
of the testimony, In olher words,
It 1 go down  there nna take-n
horre, although it may not be my
property, yet, on the other hand, If
I take It under the bellef; the honest
belief, that T have a right to do so,
why, It woull not be an offenso In
any way ‘whatroever. This man
might take moner and apply it in
a bank, and although he might not
have a right to do It, yet {f {t had been
n custom for thirty or forty years,
of which he was cognizant, and he
belleved he was puarsuing n legal
polley, It would deprive that nct of
the fraudlent or willful Intent, and
every fact and clrcumstance srur-
rounding the ~ entire transaction
wonld be admissible to show the
Intent with which he acted; and
it i» for that purpose and that par-
pose only that this evidence Is
rought to be Introduced—not as jus-
tification, but as reflecting the in- -
tent with which the party acted at
the time, :

The Chalr: 1f counsel will  per-
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mit me, T would like to say that we
are expercting a committee from the
Mouse at 12 o'eclock to inform the
Senate that it is organlzed and rendy
for business, and the Chair will de-
fer final ruling until the Court meets
again after recess.

Senator Lattimore:
1 move thnt
o'clock.

{Thereupon, upon moilon of Sen-
ator Lattimore, at 12 o'clock m, the
Senete sitting as a Iligh Cnurt nf
Impeachment recessed untll 2 o'clock
. om,)

Mr. President,
we recess until two

In the Scnnte.

President Pro Tem. Dean jn the
chalr.

House Notifies the Senate.

At this time a committee from the
House appeared and notifled the Sen-
ate that the House Is now organized
and ready for the transaction of busi-
ness,

Receess,

At 12:03 o'clock p. m. the Scnate
on motion of Senator Clark, recessed
until 2:00 o'clock today.

After IRecess,
{Afternoon Session.) .

President Pro Tem. Dean calied
the Scnate to order.

In the Court.

(Pursuant to recess, the Sennte, sit-
ting as a High Court of Impeachment,
rm:um'enpd at 2 o'clock p, m.)

The Chair: The Court will come o
order., ‘Senator Hanger, I wish you
would have the question rend that
gave rise to the dlscusslun this morn-
ing.

General Crane: Mr. Pres:dcnt.

The Chair: General Crane.

Ceneral Crane: 1 think that the
ruling of the Chalr Is enlirely correct,
and our objection Is entirely correct;
but there are some of the Senators
who feel that they want to hear that
testimony, and In the interest of letting
them understand we have nothing to
conceal, we withdraw the objectlon at
the present, but,with the right to re-

new It in the event that the examina-
tlon takes too wide n scope., ;

The Chalr: Have the witness re-
called to the witness stand.

General Crane: Mr. Widen, Is he
here?  Mr. Serceant-at-Armas. eall Mr,
Wlien to the wltness stand, please.

The Sergeant-at-Arms (After a mo-
ment): Mr. Widen hasn't come batk
slnce noon, o

Mr. Hll_-l'lgﬂt': 'Phone the Amerlean
Noatienal Bank, I bhelleve he thought
we had gotten throngh with him. We
will just walt n 1lttle bit. =

Genernal  Crane: Mr. Presldent,
while we are walting, ns this case will
have to he read sometime, I desire to
call
Swayne case, to which opposing coun-
sel referred.

The Chalr:
it. _

General Crane: And without un-
dertaking to read It all, T think that
you will see that the question Is an
nltogether. different -.one there from
the ane here.
Sccllon 8§59, reads as follows:

“No testimony glven by a witness

before elther House, or before any
commitice of elther House of Con-
gress, shall be used as evidence In any
cerimionl proceeding agalnst him in
any court, except In a prosecuiion for
perjury, committed glving such testl-
mony, but an official paper or record
produced by him Is not wlithin the sald
privilege.”
« Now, they nrzund that pro and con,
the managers argued that this was not
a Court In which he was belng tried
for any erlminal charge, and so forth.
The others argued that it was a Court,
and that he was exempted from any
such exposure, and upon that ques,
tlon the Senate divided. the majority
voting “No.,” But among those voting
on the affirmntive, even In that kind
of a case, were scme very able law-
vers, Including one of the Senators
from Texas, Blackburn—

Senator Page: - Who was the Sena-
tor from Texas, General?

General Cranc:  Balley—Senator:
Balley.. Senator Bate, Senator Diack-
burn of Kentuecky, Senator Carmack

I would be glad-to hear-

Clnrke of Arkansas was alwpys recog-
nized ag an able lawyer, and MeLaurin,
and particularly Senator Morgan of
Alabama, and Stone of Missouri, and
Spooner of Wisconsin. .T am not deny-
ing, however, that there were good

lawyers on the other slde—but the

vour Honor's- attention to the.

The Federal Statutes?”

wns a newspaper man—but Senator -
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point to which I ‘wish to call atten-
tion now is that we have no Texas
statute making any such declaration.
The Federal Statute, as a matter of
conrse, cannot relate to purely a State
proceeding, and could only be applied
to conditions that it pretends to be
applied to, or in terms is applied, and
that is to & proceeding that the state-
menis made in a Congressional eom-
mittee by any party appearing before
it cannot be used against him in any
criminal case. Now, as we have no
such statute, then the ordinary Texas
rule applies, and I think the statutory
rule here—I haven't it right before me.
but I am quite sure they apply to
.county officers; they have a statute in
reference to the removal of county of-
ficers, a similar sort of proceeding.
and in that statute, 6048, of the Re-
vised Statutes of Texas, it Is declared
(reading) :

“The trlal and all the procedings
connected therewith shall be eonduct-
ed as far as it is possible in accord-
ance with the rules and practice of
the Court in other clvil cases."

Now, taking this as a civil case, and
I believe it would be concluded if this
be a civil case. and the statute so de-
nominates it, this statute, even {f the
Federal Statute applied to the proceed-
ing, would not reach us. because It re-
lates to eriminal cages only. In order
to make that point clear, I will re-
read it (reading): *

“No testimony given by a witness
before either House or before any
committee of either House of Con-
gress, shall be used as evidence in
any eriminal proceeding against him
in any court, except in a prosecu-
tion for perjury committed in giving
such, testimony.”

Your H_nnur will see that it will
be admitted as in a civil proceeding,
and the Texas Legislature seems to
declare an impeachment proceeding
to be a civil proceeding, so that if
the Congressional act would apply to
that question—and construe it with
the Texas act, It would be necessary
to hold that this is a criminal pro-
ceeding in order to make it appli-
cable. But it is not necessary to
argue that, I am talking to too many
good lawyers here who know that
a Federal Congress is without power
to prescribe the rules of evidence for
State courts; the State must do that
for itself. Now, Senator Balley ar-
gued—

" ‘Senator Bailey: Mr. President.

The Chair: Senator from

DeWitt.

Senator Bailey: May I interrupt
counsel? I would like to ask a
question on the rules of evidence as
referred to by counsel.

The Chair: The Senator from
DeWitt desires the following ques-
tion to be propounded to counsel,

General Crane: Yes, sir.

Senator Bailey: Touching the
Federal case (sending up a written
question to the Chair).

The Chair: I will read the ques-
tion so that you may discuss it.

Cleneral Crane: Yes, sir.

{(Thereupon the Secretary of the
Senate read the following question
to the Court, viz: )

“In the case discussed by counsel,
did the witness whose evidence is
sought to be reproduced originally
voluntarily testify in his own be-
half, or under process, as in other
cases?"

General Crane: Now, that point
I have not made eclear here. I
think, however, he voluntarily tes-
tified, but T will come to that in a
moment. Mr. Bailey made this
argument, and made this quotation
of a different statute with zome de-
gree of force and plausibility. He
gays (reading):

% “If the Court please, Section 103
of the Hevised Statutes provides—

“'‘No witness is privileged to re-
fu=c to testifly to any fact, or to pro-
duce any paper, respecting which he
shall be examined by either House
of Congress, or by any committ®e of
cither House, upon the ground that
his testimony to such fact er his
production of such paper may tend
to disgrace him or otherwise render
him infamous.'"

v General Crane: He then added:

“Plainly, the purpose of that stat-
ute was to ennble the committees of
either House or elither House itself,
to compel the attendance and the
testimony of any witness, and it
provides, contrary to the rule of law
nbtaining in the courts, that the wit-
ness shall not be permitted to de-
cline to testify upon the ground that
it might disgrnce him or tend to
render him infamous. Having de-
prived him of the privilege which he
would enjoy before the courts of
this country, and having compelled
him to testify before its cemmittees,
even to his own infamy or disgrace,
(ongress very wisely then provided

The
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that such testimony shoulid not be
addurerd against him in any criminal
proceeding in any court,

“But, AMr. President, this is not a
criminal proceeding within that stat-
ute, aund this, in my opinion, is not'a
court within the meaning of that
statute. The Constitution may seem
to contemplate that we shall sit as
a court when we try the, President,
berause it provides that the Chief Jus-
tire of the United States shall pre-
gide at such a trial. Whether that
was intended, as has been suggested
by some, to protect the President
against the rulings of the Vice-Pres-
ident, who might succeed to the pres-
idency in the event of the President's
conviction and removal, or whether
it was intended, as has been suggest-
e by others, to secure a more certain
and a more correct interpretation of
the law, I do not undertake at this
time to decide.”

General Crane: But the majority

lecided against this contention, but
it was becanse of the statute and be-
cause the vote concluded, contrary to
the eontention of Senator Bailey, that
it wag a criminal proceeding, and
therefore, that he could not be com-
pelled to testify. Now, Mr. Presi-
dent, the rule in Texas is entirely dif-
ferent. Even if it be conceded thap
it is a eriminal proceeding, as before
stated—and I presume that no law-
ver within the sound of my voice will
controvert it—that Congress has no
authority to prescribe rules of evi-
dente for a Texas court, or for any
State court, nor does Congress ever
ssume such prerogative; it recog-
nizes the distinetion that its statutes
in reference to procedure are appli-
cable to Federal courts alone; and
our rule is that any man who puts
himself wupon the witness stand,
whether it is voluntary or invelun-
tary, whether forced by the process
of court or velunteering in his own
defense, that man is a witness, and
any declaration he makes thereunder
against his interests may be offered
by any party adversely interested to
him in any other proceeding. Now,
as has been aptly suggested by my as-
sociate counsel, suppose that some
other personal litigatjon of the Gov-
ernor was pending in some other
court of Texas, and that parties to
that suit adversely interested to
him—

Mr. Hanger {Ingerrupt[ng]:

Bet-

ter wait until that rain passes, we
cannot hear,

General Crane: Coungel say they
cannot hear me, and 1 am sure the
President cannot, because he is fur-
ther away. I will wait until the rain

stops.

The Chair: I ecan hear. Go
ahead,

General Crame: Yes, sir? You
can hear? Yes? Well, now, ogur con-

tention is that if counsel opposed to
Gm:ernm' Ferguson in the civil liti
gation should offer his sworn testi-
mony made before the Committee in
the House of Representatives, which
contained admissions against his in-
terests in that case, I do not believe
there is a lawyer within the sound
of my voice who would not say that
those declarations would be admis-
sible for whatever they were worth.
I will not stop here now to produce
authorities upon that question, be-
cause it seems to me to be elementary
—particularly in this State. Now, if
a man charged with erime should get
upon the witness stand and testify,
he waives, as has been aptly shown
by the various opinions of the Court
of Criminal Appeals, he waives all of
his personal privileges, and his ad-
missions then made can be intro-
duced against him in any ecase to
which he may be a party.

Senator Bee: Mr. President.

The Chair: The Senator from
Bexar.

Senator Bee: If the gentleman
will permit me one question I wish
to propound?

General Crane: One moment, I
want to answer the question present-
ed, ves,

Senator Bee: Yes, sir.
General Crane: This answers the
question propounded by Senator

Bailey, which I am very glad to do.
This is Mr. Manager Palmer, this is
a statute, Mr. President, on which
the objection is based—I will not
read that again; the offer is to prove
that Judge Swayne voluntarily ap-
peared before a subcommittee of the
House Judiciary Committee and
made a voluntary statement in his
own defense; he was not a witness,
was not summoned, and his state-
ment was entirely voluntary.
Senater Bee: Mr. President, there
is a question 1] ‘H:puld like to pro-
pound.

The Chair: The Senator from
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Bexar desires this question to be
propounded. «

General Crane: Yes, sir.

Senator Bee: Right at this time.
in view of something that was said
by the General.

The Chair: I read the question.
(Reads):

Q. Do I understand from counsel
that -the Senate of the United States
held in the Swayne case that an im-
peachment trial is a criminal trial?

"Senator Bee: TUnder the Federal
Constitution?

The - Chair:
Constitution.

General Crane:
inferentially stated.

Senator Bee: 1 understoad that
to be the statement, that is the rea-
son 1 wanted to know,

General Crane: Well, I was read-
ing the contention that it was not a
eriminal trial, and the way the ques-
tion was put you would only have
to arrive at that by induction; the
gquestion, the way the Presiding Offi-
cer put it, then submits to the Sen-
ate, after the conclusion of a long
discussion—submits to the Senate
the question whether the evidence
offered by the Managers on the part
of the House is admissible. An af-
firmative vote admits the testimony,
and a mnegative vote excludes it.
Then, the *Ayes” and *‘Noes" are
taken, with twenty-eight “"Ayes” and
forty-five ~ “Noes.,” Now, whether
‘they put it upon the ground that it
is a eriminal case—I take it, how-
ever, that they did—and that that
statute provided that testimony in a
criminal ease would not be admitted
if it was in the nature 6f admissions
made before a committee of Con-
gressi that therefore, because of that
statute they held that it ought not
to be admitted. Now, what I am
insisting on is that in the absence
of such statute here, that there is
nothing upon which to base the con-
tention that the testimony is not
admissible,

Mr. Hapger: Mr. President, 1
hate to—mno, I will take that back,
© I don't hate to take issue with the
General on that, because the statute
on the subject, which the General
_has overlooked, was enacted in this
‘State by reason of a proceeding go-
ing on, before the: Legisiature, with
which the General was then, and is
now, familiar. If he will turn to

Under the TFederal

Well, that is only

Article 5517, he will find this stat-
ute (reading);

“In the investigation of any pub-
lic officer elected by the Legislature
of the qualified voters of the State
of Texas, or of any nominee of any
politica] party in said State'—in
that instance it was the investigation
of a nominee—*for election by the
Legislature or qualified voters there-
of, to any public office in respect to
matters or charges that refiect upon
the personal or official integrity of
such public officer or nominee”—

In the House of Represgentatives,
where this testimony was given, that
resolution expressly provided that in
addition to the charges specifically
and expressly laid, that they might
make mwattgatinn of anything else
that affected the official integrity of
Governor Ferguson.

“—or that disqualifies, or tends to
disqualify, such public officer to hold
the office to which he has been elect-
ed,” and so forth and so on—

Making it very clear and covering
the exact situation that existed in
the House of Representatives, and
under which this investigation was
had; and it winds up with this lan-
guage, which meets the: contention
made by General Crane when he said
that no lagyer within the sound of
hig voice would take issue with him
as to this being admissible (read-
ing):

“And provided, further, that the
testimony given by a witness, before
such investigating commitiee shall
not be used against him in any crim-
inal action or proceeding. nor shall
any criminal action or proceeding be
brought against such witness on ae-
count of any testimony so given by
him, exeept for perjury committed
before such committee.”

As I read—as I followed the read-
ing of the Federal Statute, this is
very nearly in the same language.
Now, Section 10, of Article 1, of the
Constitution says (reading):

“In all criminal prosecutions the
accused shall have a speedy public
trial by an impartial jury. He
shall have the right to demand the
nature and cause of the accusation.
against him, and to "have a copy
thereof. He shall not be compelled

‘to give evidence against himself. He

shall have the right of being heard

‘by himself or counsel, or both, shall

be confronted with the witnesses
against him, and shall have compul-
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sory process for obtaining witnesses
in his favor. And no person shall
be held to answer for a criminal of-
fense, unless on indictment of a
zrand jury, except in cases in which
the punishment is by fine or im-
prisonment, otherwise than in the
penitentiary, in  ecases of impeach-
ment, and in cases arising in the
Army or Navy.”

A eriminal oflense, except in im-
pearhment and the other instances,
clearly denominating—just as clear-
ly as if it had used the express lan-
guage—that it is a criminal offense
and proceeding.

Mr. Henry: Mr. President.
The Chair: Mr. Henry.
Mr. Henry: In referring to the

Swavne case this morning I was de-
pending on my recollection, which car:
ried me back over about twelve years.
It happened that I was a member of
Committee on the Judiciary when
Judge Swavne came before that com-
mittee and the investigation was be-
ing made by the Judiciary Committee
of the House. [ am gratified that my
memory was not inaccurate, but 1
quoted substantially what oceurred on
that occasion. Now, Mr. President, I
desire to say that there has been seven
impeachment trials in the Senate of
the T'nited Siates-—eight, up to this
time, and never yet has®*a Respond-
ent taken the stand to testify in his
own behalf. The House of Representa-

. tives was sitting in the nature of a

grand jury in this case, and preferred
and exhibited articles of impeachment
to the Senate, and the Senate has now
resolved itself into a Court and must
try the ease. Now, when this case is
coneluded, it may be that this Respond-
ent will decide that it is not necessary
to o further and offer téstimony, be-
cause the Managers may have falled
in making out their case. If that
should be so. then a motion in the na-
ture of a demurrer to the evidence
would be permissible. Now, General
Crane, as counsel representing the
Managers, is undertaking to bolster
up eertain bits of evidence that he has
produced on the stand here by some-
thing that the Governor testifled to in
the House of Representatives sitting
as a Committee of the Whole. In oth-
er words, without that bolstering up
of the testimony which he reproduces
from the Journals, which he held up
before the Court this morning. then
his evidence is not sufficient! Now, 1
take it, that when we argue this case
to its last analysis that most lawyers

will come to the conclusion that it is
in the nature of a eriminal proceed-
ing. This is a mcst Important ques-
tion and we should understand precise-
Iy the point at issue. I well remember
when Judge Swavne appeared twice
before the Committee on the Judiciary,
voluntarily, and testified, and when
someone said something about him act-
ing under the sanetity of his oath of
office as a Judge—some member of the
Committee made that suggestion, I re-
call clearly, if I may be permitted to
say so, that he insisted on being sworn,
and held up his right hand and was
sworn as a witness before the Com-
mittee on the Judiciary. Now, when
the Hounse had acted on the report of
the Committee and it had gone to the
Senate, then Mr. Palmer, a very dis-
tinguished lawver—one of the ablest 1
ever knew, who had been Attorney
General of the State of Pennsylvania
for some twelve or eighteen years,
offered in the Senate to prove certain
things that Judge Swayne—I will read
the exact language: *“The Managers
offered to prove that the Respondent
on the 25th day of November. 1904, at
the City of Washington, D. C., volun-
tarily appeared before a sub-committee
of the House Judiciary Committee, and
not having been summoned as a wit-
ness, or otherwise, and wvoluntarily
made the following statement.”
Whereupon Mr. Thurston, a former
Senatcr from Nebraska, who was then
representing the Respondent, objected
to this testimony and read Sectionl 8§59
of the Revised Statutes of the United
States—which was read, I presume, by
General Crane in my absence; T was
out of the Chamber for just a moment.
Now. the Scnate then scriously took
up this question and discussed it for
a considerable length of time. and one
wof the distinguished Senators from
Texas, Mr. Bailey, took the position,
and T well remember his argument,
that this was not in the nature of a
criminal proceeding and was not a
criminal proceeding, and the Respond-
end had no right to immunity from
testifying or from any statement that
he had made elsewhere, by reason of
the fact that he had gone on the wit-
negs stand. That question is discussed
at very great length and finally Mr,
De Armond read a section of the Con-
stitution, or a phrase, 1 might say,
talken from the Constitution of the
United States, to show that it was a
criminal proceeding, and it seemed to
be conclusive, and that was that the
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Constitution of the TUnited States
reads: “The trial of all crimes., ex-
cept in cases of impeachment, shall be
by jury.” Now, that is Section 2 of
Article 3 of the Constitution of the
United States. But prior to that the
Court had voted, and the vote was
‘28 to 45, but so impressed wWere some
df the members—the Senators, that
this was a criminal proceeding, that
the question was again raised and ar-
gued - at very great length; and among
some of the Senators who took part in
that discussion was Senator Hoar of
Massachusetts, and one of the Sena-
tors from Texas, and others not neceg-
gary to mention: and then the Chair
. stated ~the question again, after Mr.
-Bailey of Texas had asked that the
Senate vote on the question again and
go into executive session, so serious
was the propesition; and the Senate
did go into executive session by a vote
of 53 veas to 18 nays. Then the ques-
tion . was—and if General Crane read
this it is not amiss to re-read: “Be-
. fore the reading of the Journal the
Presiding Officer will announce that
at the last session of the Senate in
the trial of impeachment, the question
of evidence was decided., namely, the
proposal of the Managers to introduce

statements by Judge Swayne made be-|.

fore the Committee of the House' of
Representatives, and it was decided
that such statements were inadmiss<
ible. The vote by which it was de-
cided will appear upon the reading of
the Journal.” Then the Presiding Of-
ficer, or the President of the Senate,
put the question this way: “Are the
statements made by Judge Swayne be
fore the Committee of the House of
Representatives admissible in  evi-
dence?" And it was determined that
they were not—yeas 29, nays 47, after
a thorough discussion. Now, in that
case only the statute had been invoked
and was discussed before the Senate.
Here we invoke a statute similar in
substance and almost identical in form,
enacted, I believe, by the Legislature
of the State of Texas since that im-
peachment trial; and Mr. Hanger has
just read that statute to the Court.
Then in addition to that, the Consti-
tution of this State stands in the
pathway of these gentlemen and pro-
hibits their making out their case by
some statement made, by the Respond-
ent over in the House of Representa-
tives when they were sitting as a Com-
mittee of the Whole; and until the
Respondent takes the stand, which he

will have the right to do in his own
behalf if he desires it. these gentle-
men are forbidden by these statutes
and the Constitution from hbolstering
up their evidence here, by reading from
the record of the House of Representa-
tives. 'Why, Mr. President, there we
had the greatest latitude when evi-
dence was being adduced, and wetthrew
away all rules of evidence, as the gen-
tleman well knows,and had a most
exhaustive and thorough investigation,
But now, we come into a court—thas
most selemn Court -that ean he con-
vened in this State, and this cade is
to proceed under the Constitution and
the rules of the Court; and until this
Respondent takes the stand or offers
some evidence in his own behalf, these
gentlemen must make. out their case
and they must adduce their testimony
on that stand, and the Respondent is
entitled to be confronted with the wit-
nesges and to hear the charges, and
the burden is entirely on these zentle-
men,

General Crane:

The Chair:
point—

General Crane: 8ir?

‘The Chair! The point the Chair
would like to hear discussed is the
applicabilily of the statutes.
General Crane: Yes. sir, ,that is
what I was going to do, and I was
going to frankly admit to the Chair
that T had overlooked the provisions
of this statute in the many things
connected with this proceeding from
first to last; and yet, I am going to
submit to this Chair that it is not
applicable to this case. It is not in
terms the same ag the Congressional
Act, and I thionk it could be disposed
of on that line; but I am treating it
—will treat it later as if it were.
It seems that in 1907 the Legislature
passed thig law-——it says: In the in-
vestigation of any public officer elect:
ed by the Legislature, or the qualified
voters of the State of Texas, or any
nominee of any political party in said
State for election by the Legislature,
or qualified voters thereof, to any
public office in respect to matters or
charges that reflect upon the person-
al or official integrity of such publie
officer or nominee, or that disguali-
fies, or tends to disqualify, such pub-
lic officer to hold the office to
which he has been elected or nomi-
nated by any political party, or any
investigation of any other matter, or
for any other purpose that may be

Mr. President.
General Crane, the
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.ordered by the Leglslature of this
State,” and so forth. Now, that ls
broad enough to comprehend every-
body that far. (Continuing reading.)
“before any committee hereto-
fore appointed by the Legisla-
.ture of this State, or by elther house
of sald Legislature, and now pending,
or before any committee that may
hereafter be appolnted by the Legls-
Inture of this State, or elther house
thereof, nt this or any subsequent
session, such investigating commit-
ice 'md ench member thereof, shall
hava full power and authority to ad-
minister oaths to oflicers, clerks and
stenographers that It may employ in
connection with the performance of
its duties, and to any witnesses and
parties called to testify before it"—
The point I wish to call the nttenﬂr.‘m
of the Chair to Is that the Statute

makes a clear distinetion Dbelween
witnesses whose attendance is com-
pelled and whose testimony must be
given, nnd that of the parties. (Con-
tinuing rending): "And said Inves-
tigating committee shnll have full
power and authority to fIssue any
and all process that may be- neces-
sary to compel the attedance of wit-
‘nesses and the production of any
books, papers and other written doc-
umentyit may designate, and to com-
pel any witness to testify in respect
to any matter or charge by ‘it belng
Investigated, in answer to all perti:
nent, quustluns propounded by it, or
under fts direction, and to fine or
imprison any witness for his fallure
or refusal {o obey the process served
on him by such committee, or to an-
swer any such pertinent fguestions
‘propounded; provided, that such fine
shall not exceed one hundred dollars,
nor shall imprisonment extend be
Yond the date of adjournment of the
Legislature then in session; and pro-
vided further that the testimony
glven by a witness before such inves-
tigating committee shall not be used
against him In any eriminal action
or proceeding, nor shall any eriminal
action or proceeding be brought
-against sich witness on account of
any testimony so given by him, ex-
cept for perjury committed before
such committee,”

Now, it may be insisted that this
Is a& narrow construction, but I pre-
sume the Leglslature. Intended some
diseretion, or they would not have
used this language—Iit says, they may

administer the oaths to any witnesses
and parties enlled to testify before it,
“and snld investigating committee
shall have full power and authority
to issue any and all process that may
be nccessary to compel the attend-
ance of witnesses.” The protective
part of the statute, whatever it may
be, and I will get to its secope next,
relates only. to the witness, and it
does not pretend to protect'a party
who voluntarily puts himself upon
the witness stand. It may be said by
opposing counsel that the moment
a party puts himself upon the.wit-
ness-stand that he becomes a wit-
ness, but still he is not the witness
that ean be compelled to attend,-un-
der this statute, and give lls tcstl-
mony.

Now, the.other part of it to which
1 shnll direct the attention of the
Court is that this is not a eriminal
case. By no sort of tortuous construe-
tion can an impeachment case under
the Texas laws be converted Into a
criminal ease. The very phrase-
ology of the Constitution itself for-
bids sueh Interpretation. I called
the attention of the Court to the
language of Article 16, by which this
Court has the authority to try Im-
peachment cases. It says: '

“The power of impeachment shall
be wvested iIn the House of Repre-
gentatives. |, =

“Impenchment of the Governor"
and so forth—I1 pass over that.

"When the Senate is sitting as a
Court of Impeachment, the Senators
chnll be on oath,” and so forth.

“JTudgment in ecases of Impeach-
ment shall extend only to removal
from office, and disqualifleation from
holding any office of honor, trust or
profit under-this State,” That Is
all. "A party convicted on im-
peachment shall also be subject to
{ndietment, trial and punishment, ac-.
cording to law.” There Iis your
Criminal Court. :

Now, If this is n,criminal tase,
why the necessity of dofining crimes?
Everyone knows, I presume, that an
dflicer may be impeachable for con-
duet that does not constitute o
crime at.all, An agent of this State
may be—an officer of this State may
be impeached for doing something
that is no crime against -the stat-
utes, but for sheh things that may

‘disqualify him from rendering ef-

ficiécnt service—do not convict him
of any, erimme, could not convict him



SENATE JOURNAL.

127

of a crime; and yet counsel, as I
understand them, for the other side,
converts the Senate into a Criminal
Court trying a Governor for an im-
peachable offense and then seek to
protect him by the provisions of the
Constitution which protects a wit-
ness against having his declarations
read against him in a eriminal trial.
Why, if thg Court please, the term
“criminal trial” in this country is
as well defined as are any other
phrases or sentences or words in our
vocabulary, When a man is tried
for a erime it means that he is tried
for a crime ‘'when an indictment or
an information has been presented
in a proper court of competent juris-
diction, where he is required to
plead “Not Guilty,”” where he has
the right to claim a jury, and where
he has the right to all the Constitu-
tional protection which this instru-
ment throws around him, This,
however, is a special tribunal. Why,
there isn't any question, it seems to
me, that it is not a criminal trial.
What is its purpose? The purpose
is to ascertain whéther an officer has
been faithful to his trust or mnot. If
he bas not been faithful to his trust
it becomes the duty of this Court
to remove him from office. It does
not inquire whether he ought to be
punished as a criminal, but whether
he has been unfaithful to his trust
and whether a sound public policy
demands his removal. He may
have committed a crime, or he may
have not. Now, after all that is
over, the Criminal Courts can pro-
ceed to investigate him, and if they
conclude that he has violated some
penal statute of the State, then they
may indiet him. And now, what if
that be true, what becomes of that
Constitutional provision that a man
ccannot be tried twice for the same
offense? Can you try him here for
an offense and eliminate him, and
then try him again? Our Constitu-
tion says so, It is not a criminal
trial. Morenve:;, our Legislature de-
nomipates a eivil case—I read you
that statute in which it says to pro-
ceed as in other eivil cases, and to
take evidence as in other civil cases.

Mr. Hanger: Where is that stat-
ute you read from, the definition?

General Crane: Which statute?

Mr. Hanger: The one you just
mentioned.

General Crane; It is in the im-
18—20 '

peachment statute.
a minute.

"The Chair: General Crane?
General Crane: Yes, sir.

The Chair:* I want counsel to dis-
ecuss the last zentence of Section 10,
of Article 1, of the Constitution.

General Crane: Section 10, of
Article 1. All right, your Honor, I
will come back to that—take the
whole of it together. Section 10
says that, “In all eriminal cases" —
“In all criminal prosecutions, the
accused shall. have a speedy public
trial by an impartial' jury.” All
right, now, genetlmen on the other
side, if this is a criminal case you
are before the wrong tribunal; you
ought to*have an impartial jury and
not simply a court. “He shall
have the right to demand the nature
and cause of the accusation against
him, and to have a copy thereof. He
shall not be compelled to give evi-
dence against himself. He shall
have the right of being heard by
himself or counsel, or both, shall be
confronted with the witnesses
against him, and shall have com-
pulsory process for obtaining wit-
nesses in his favor. And no per-
son shall be held to answer for a
criminal offense, wunless on indict-
ment of a grand jury, excepting
cases in which the punishment is by
fine, or imprisonment otherwise than
in the penitentiary, in cases of im-
peachment, and in cases arising in
the Army or Navy, or in the Militia,
when in actpal service in time of
war or public danger.” Now, 1

I will get it in

‘think I understand the question of

the Court. ‘‘No person shall be held
to answer for a eriminal offense, un-
less on indictment of a grand jury,
except in cases in which the punish-
ment is by fine, or imprisonment
otherwise than in the penitentiary,
in cases of impeachment, and in
cases arising in the Army and Navy.”
Now, my construction of that arti-
cle, Mr. President, is that a crime
may be made the basis of an im-
peachment, and whérever a crime is

| made the basis of an impeachment

it is not necessary to have a grand
jury to indict him before he can be
tried before the Senate. I think
that is what it meant to say, that if
he is ‘to, be tried—charged with a
crime itself. he’ must be indicted, but
if he is tried for a criminal offense
by an impeaching court, then it may
try him for that before the court, but
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that does not malke an impeachment
case a criminal case by any manner
of means, and the legislative con-
struction of the Constitution, I take
it, shows that. Article 6048 says:
“The trial''—the impeachment cases
—*"and all the proceedings connected
therewith shall be conducted as far
as it is possible in accordance with
the rules and practice of the court in
other civil cases.”” They try it as a
civil case. Now, the mere fact that
a crime may be the basis of it does
not make it a criminal case. Mr.
President, a man may commit a
crime, he may kill another or injure
another seriously, he may commit
an assault with intent to murder, yet
the injured party may sue him for
damages in a eivil case, and the pun-
ishment to be inflicted determines the
character of the case. If he is not
punished as a eriminal, but simply re-
moved from office and left to deal
with other matters, it is not a crimi-
nal case, but yet he is tried fpr a
. crime, If you get a judgment
against a man for an unlawful as
sault on another, the jury assesses a
penalty im a way, but it would be
a travesty on the English language
to call that a criminal case. It is
not; it is a civil case. Why, 2 man
may be charged with several crimes
ag the basis of impeachment, but why
call it a criminal case when the only
remedy we can invoke is to remove
him from office and possibly disqual-
iffy him from holding another. The
crime is still left open. The crim-
inal is still to be dealt with by the
grand jury and a jury, if there be
such crime, He is not punished
here for that; he is punished here be-
cause unfit to hold the office. Pre.
cisely., Why, it is not different from
this, drunkenness in a public place
is a crime. An officer may be in-
dicted for drunlkenness in a publie
place, and your Honor might indiet
him and remove him; you are not try-
ing him for that, but for disqualifi-
cation to hold his office, and the
grand -jury the next day may indict
him for drunkenness in a public place
and conviet him. You are not acting
ag a criminal court when you remove
him from office. Suppose ¥ou have
a quo warranto proceeding io re-
move any man from dffice because of
misconduct; you are not sitting as a
criminal court in that quo warranto
case; you are sitting in an altogether

different capacity, and then if the ac-
cused in the removal suit is brought
before the grand jury and they indict
him, then you sit in the criminal

-court and have a penalty assessed

against him—for what? for the crime
that he committed. In the other you
simply adjudicated that he was not
fit to hold office because of disquall-
fication, and that's all an impeach-
ment case is. An impeachment cage
when the proponents are successful
is simply a judgment of the court that
the respondent is unfit to hold that
office, that's all, You don't judge the
quality of the erime. No punishmeni
can be inflicted except the ones men-
tioned, you are limited to that, and
I take it that the minority in the
Senate—the arguments there made
were really unanswerable. An im-
peachment case s not a criminal
case; it is a travesty on justice to so
denominate it. So I come back to
the two points, Mr. President: First,
thig Texas statute which they invoke,
in so far as it protects witnesses, it
protects witnesses as contradistin.
guished from parties, and in the sec-
ond place, If I am wrong about that,
if the parties are to be regarded as
witnesses when they come on the
witness stand, then it protects them
only in criminal cases, and this not
being a criminal court it cannot pro-
tect them here,

Mr. Hanger: Mr. President.
The Chair: Mr. Hanger. -
¥r. Hanger: This proceeding

would constitute jéopardy if it were
not for this provision of the Consti:
tution: Section 4 of Article 15 says:
“A party convicted on impeachment
shall ,also be subject to indictment,
trial and punishment according to
law.” Whether he would or not,
however, is not particularly import-
ant, but I want to call the Presi-
dent's attention to the fact that this
Article G048, which Gemneral Crane
read and which says that the trial
and all the proceedings connected
therewith shall be conducted as far
as it is possible in accordance with
the ruleg and practice of the court in
other civil cases, is the statute of
this State with reference to the trial
in the district court for the removal
of certain county and district officers.

General Crane: I stated that.

Mr. Hanger: And has no more to
do with this proceeding than if it
was with reference to some criminal
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offense or the trial of some eivil suit,
Now, General Crane has overlooked
gomething else. 1 would like, if the
President has the Constitution there
before him, that he turn to Section
11 of Article 4. It reads this way:
“In all eriminal cases, except treason
and impeachment, he shall have
power'’—and still the General says
it is absolutely silly to ecall this a
eriminal proceeding—"In all ckim-
inal cases, except treason and -im-
peachment.” With the utmost re-
spect, I cannot understand how after
the reading of that—Ilet me read the
remainder of it—there is even room
for 'discussion. In addition to that,
it is suggestéd that I read the re-
mainder of that article—I didn't read
it any further myself: "“The Gov-
ernor may in all criminal cases, ex-
cept treason and impeachment—
.shall have power, after conviction,
to grant reprieves, commutations of
punishment, and pardons; and, under
such rules as the Legislature may
prescribe, he shall have power to re-
mit fines and forfeitures., With the
advice and consent of the Senate, he
may grant pardons in cases of trea-
son; and to this end he may respite
a sentence therefor, until the close of
the succeeding session of the Legis-
lature; provided, that in all cases of
remissions of fines and forfeitures,
yor grants of reprieve, commutation
of punishment or pardon, he shall
file in the office of the Secretary of
State his reasons therefor.” “In all
criminal cases except treason and im-
peachment.” Now, I call the Pres-
ident's attention and the attention
of the members of the Court to the
case of the State. vs. Hastings, de-
cided by- the Supreme Court of Ne-
braska, and I may be permitted to
say that so far as I have been able
to find the doctrine there announced
has not been disputed or there has
‘been no cbntrary holding by any of
the other courts in this country. I
read from the syllabus. It is a very
long opinion; I haven't the exact lan-
guage of the opinion before me, but
I feel sure that I am entirely safe
in saying that the opinion abund-
antly bears out the syllabus. “Im-
peachment is with respect tc the pro-
duction of evidence and quantum of
cproof necessary to warrant a con-
viction essentially a criminal prose-
cution,” and so far as I know there
has been no contrary holding in this

country. The result is infamy if suc-
cessful and who ean say that it Is
not a criminal prosecution just as
essentially as if it took his prop-
erty or his liberty from him? Now,
General Crane says in addltlan to
that—

General Crapne: Let me see that,

Mr. Hanger: All right. (Hand-
ing book to General Crane.)
finds a good deal of comfort in tha
language of this statute here enactegd
in 1907 and says that the protection
is thrown around the witness, that
it does mnot protect the party, and
that because the Legislature in its
wisdom did not extend that protec-
tion any further than to the witness
that the party is left outside of the

.protecting arm of the law on that

subject. The Federal statute reads
this way: “No testimony given by
a witness before either House or be-
fore any committee of either House
of Congress shall be used as evidence
in any criminal proceeding against
him in any court.”

General Crane: Now, Mr. Presi-
dent, I don't want to interrupt coun-
sel unnecessarily,

Mr. Hanger:
me the least bit in the world.
ahead.

General Crane: That statute makes
no mention of the parties and wit-
nesses. It uses "“any witness,"” no
matter whether a party or- not,

Mr. Hanger: I hope I will not be
guilty of any disrespect if T say that
iz absurdly hypercritical. This stat-
ute here says—where is that?—
6517

(General Crane: You have all the
books there under your hand.

Mr. Hanger: Well, T had it a
while ago. Here it is. This statute
here is so plain I think there can-
not be any question about it. “Pro-
vided, further, that the tegstimony
given by a witness"—

General| Crane:
Read it all, please,

You won't disturb
Go

{ Interruptmg )

Mr. Hanger: Well, I am going
to. “Provided, that the testimony
given''-—Now, the testimony that a

witness gives before an investigating
committee, every different witness,
it is, bemuse it is the testimony of
the witness that is dealt with, what
he says, the language that he apeaks,
the statements that he makes, *“The
testimony given by a witness before
such investigating committee shall
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not be used against him in any crim-
inal action or proceeding.” So that
it leaves—now, if vou desire, T will
read what you read before, but I
am sure the Chair nor any member
of the Court—

Gemaral Crane: (Interrupting.)
Now, Senator, if you are right—

Mr. Hanger: 8o that the only
guestion that is left after the read-
ing of this language of the statute
is whether it is a criminal proceed-
ing. .

General Crane: Now, Senator, if
you are right about it then this Court
can compel the attendance of the Re-
sl}ondent and can compel him to tes-
tify.

Mr. Hanger: This applies to the in-

vestigating committee of the House,

and if you are right that it is a civil
proceeding, you could have put the
‘Governor on the stand as vou tried
then to do and as you tried on another
famous occasion to do, and when the
refusal was entered you did not pur-
sue it, and a member of your Board
of Managers here refused to permit
you to put him on first in the investi-
gation in the House because it was
a criminal proceeding., They raised
~ that question in the House.

The Chair: Mr. Hanger, T would
like to hear from you on this point:
If the Chairman of the House Commit-
tee of the Whole correctly ruled that
the House could not compel the Re-
spondent here to give testimony
against himself, is that article of the
statute applicable?

Mr. Hanger; Well, I would not like
to discuss it here, not having dis-
cussed it there or having been permit-
ted to do so, the correctness of that
ruling, -

The Chair: I was assuming, if he
avas correct, that he could not be sum-
moned as a witness and compelled to
testify, them is that article of the
statute applicable?

Mr. Hanger: Certainly it is applic-
able, Mr. President—certainly it is ap-
plicable, because it is just such an in-
vestigation provided for in this statute
as was held—it is not material here,
if I may say with all respect, whether
the ruling there was right or wrong;
I think it was right that he was not
compelled to answer, because it was
in the nature of an Investigation of
that sort, and it was held that he did
not have to testify first. We submit
to the Chair—to the Court—

General Crane (Interrupting): Mr.

President, I don't want to unneces-
sarily consume the time of the Court—

Mr. Hanger (Interrupting): I'want
to say this—

General Crane: Yes.

Mr. Hanger: The uniform holding

by the courts of all the States so far
as we have been able to Investigate
and find is that an impeachment trial
is a criminal proceeding and clear
outside of the language used by our
Constitution, and that is sufficient and
abundant, but the Supreme Courts of
the various States of the Union hold
that it is a criminal proceeding.

* General Crane: Mr., President, I
won't detaln you but just for one mo-
ment. Under the Texas rule, in the
absence of any statute, I think it would
be conceded that we can read his tes-
timony. Now, here is this statute up-
on which they rely, and I don’t think
I am so hypercritical as my friend
would indicate. It talks about the au-
thority of the committee or any mem-
ber of it, that they shall have author-
ity to administer oaths to the officers,
clerks and stenographers that it may
empley in connection with the per-
formance of its duties, and to any wit-
nesses and parties called to testify be-
fore it, and salg investigating commit-
tee shall have full power and author-
ity to issue any and all process that
may be necessary to compel the at-
tendance of witnesses and the produc-
tion of any books, papers and other
written documents it may designate,
and to compel any witness to testify
in respect to any matter or charge by
it being investigated, In answer to zll
pertinent questions propounded by it
or under its direction, and to fine or
imprison any witness, for his failure
or refusal to obey the process served
on him by such committee or to answer
any such pertinent guestions pro-
pounded, provided, that such fine ghall
not exceed a certain sum named and
the imprisonment shall not extend be-
vond the date of the adjournment of
the Legislature then In session, pro-
vided further, that the “testimony
£lven by a witness—not by a party—
befora such investigating committee
shall not be used against him in any
criminal action or proceeding mnor
shall any eriminal action or proceeding
be brought agalnst such witness on
account of any testimony so given by
him, except for perjury. The reason
of that rule is that a witness was com-
pelled to come and compelled to testify
and compelled to produce his doru-
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ments and papers and he was obliged
to obey: but a party unless he volun-
tarily takes the witness stand was not
iobliged to obey. The only authority
‘wiven to that committee over the party
is to ‘swear him, that's all

Mr. Hanger: I call the Chair's at-
‘tention to the fact that we have gone
a long ways away from the position
taken by the General at the beginning,
that under the Swayne case—he arose
and read the Swayne case and took
‘the position then that they could read
this because of the holding in the
‘Swayne case and the peculiar 'lan-
guage of the statute. Now, when we
find that the Federal statute is sub-
stantially what our statute is here,
{hat it is a criminal proceeding, and
that Judge Swayne voluntarily ap-
peared and testified—was sworn and
testified voluntarily without being sub-
poenaed, party though he was, and
they held that he could not be com-
pelled to testify, then we find the Gen-
eral taking the position that it is the
difference between a party and a wit-
mess.

. General Crane:
taken.

.Mr. Hanger: I call the Chair's at-
tention to the difference in his position
a few minutes ago and now.

Generd]l Crane: Counsel will be
fair enough to state here that the
Federal statute makes no distinection
between parties and witnesgses and
treats every man who testifies as a
witness, but the Texas statute makes
a distinct difference between the two.

Mr. Hanger: I undertake to say
that abundant authority can be
found for the holding; I haven't
one at hand now, but if the Chair
will give me an opportunify abun-
dant authority c¢an be found in
Texas that when a party takes the
witness stand he becomes a witness
.Just as any other witness and that

No, you are mis-

there is' no distinction on earth inj

any of the decisions of any court of
this or any other State between a
"witness party or non-party.

General Crane: I grant that as a
general rule, but not under this
statute.

Senator Bee: Mr. President.

The Chair: The Senator from
Bexar,

Senator Bee: A question for in-
formation. What is the question

.that the President must now rule
on? -

The Chair: The question is on the

admissibility of these letters. I will
state that I will rule on that under
the state of the record now and re-
serve the ruling on the other ques-
tion until it is properly before us.
In the present state of the record, the
objection to the letters will be ,sus-
tained. We will look further into
the question if theé question arises
whether he desires to offer the testi-
mony of the Governor.

General Crane: Yes, sir.

The, Chair: I want to critically
read and compare those two articles.

General Crane: Well, we are in
no hurry for a ruling on the other,
because we haven’t reached it yet, and
will occupy all the afternoon on other
testimony, -- i

Senator Bee: Do I understand
that the question of the admissibility
of the Governor's testimony in the
House is now before ug?

The Chair: No, sir, it is not. It
was incidentally before the Court in
this way: General Crane stated they
expected to prove by offering the tes-
timony of the Governor in the House
investigation such facts as would
make these letters admissible. That
lestimony is not, offered yet, byt dis-
cussion of that wag invited on the
admissibility of that testimony. Pro-
cead,  General.

CARL T. WIDEN.

Re-direct Examination
By General Crane,

t e

Q. You were asked about the
methods of collections. You say the
practice is to settle pnce a'month with
the officials; that the American Na-
tional collects?

A. Yes, sir.

Q. Did you ever know, during the
twelve years you have been connected
with the bank, any other Governor or
Secretary of State or Banking Com-
missioner who deposited money in
your bank to thé credit of sobme other

‘bank out of town?

A. No, sir.

Q. Do you know of any other Gov-
ernor, or any Secretary of State or
Banking Commissioner, who, after the
money had been collected and was on
deposit in your bank, that they would
gsend it up the country to some coun-
try bank? }

A. No, sir.

Q. Or to Houston, or to some
other bank? ’

A. No, sir.



132

SENATE JOURNAL,

Q. This $250,000 that was on de-
posit in the American National Bank
on the 28th day of May, 1917, to the
credit of the Secretary of State, had
all been collected, hadn't it?

A. Yes, sir.

Q. It was ready to be remitted, for
the first of the month?

A. May I tell you the amount that
would ordinarily hdave been paid into
the Treasury on the 10th?

Q. Yes, sir.

A. On May the 1st there was a bal-
ance of $280,871.21, and according to
our regular custom we would expect
to have paid that amount into the
Treasury on the 10th or thereabouts of
May.

Q. Or the following month, the
-10th of June, wouldn't it be?

A, The amount was there on the
1st of May, that is the April collec-

tions and would have been paid in on|

the 10th of May.

Q. But, wasn't this $250,000 taken
out on May 25th?

A. Yes, sir.

Q. Now, how much of that had
been paid in the 10th of the following
month?

A. There was no payment made in-
to the State Treasury during the
month of May.

Q. There was none paid in the
month of May?

A. No, sir.

Q. Well, my question is, it was all
collected ready to be remitted to the
Treasurer? ;

A, Yes, sir. b

Q. There was no collections neces-
sary to be done?

A. No, sir.

Q. No further supervision of it ex-
cept to remit it in the ordinary way?

A. Yes, sir.

Q. Then there was nothing left for
the Temple State Bank to do by way
of service to the State, was there?

A. The items were all collected
and it was all ready to be paid in.

Q. That will do.

Re-cross Examination
By Mr. Hanger.

Q. Mr. Widen, don't you know that
in May, 1916, that the franchise taxes
were not paid in until July?

A, On May 13, 1916, there was a
transfer of $246,000.

Q. What was that, franchise tax, or
otherwise, or do you know?

A. That was from the account of
John G. McKay.

Q. When was the next one?

A. Well now, I see a debit in June,
of course I can't identify these checks,
because I don't have them. I see a
transfer in June of $12,500.

Q. And in July another one?

A. In July, that happened to be un
July 12, of $31,000.

Q. Now, Mr. Widen, this ls money
that was transferred to the Temple
State Bank by the American National
Bank. Did the American National
Bank take any offence that it went
out of that?

A. I didn't hear anything about it.

Q. Those accounts have been car-
ried in your bank many years?

A. We have had the Secretary of
State's account. since Governor Lan-
ham's administration.

Q. A very large amount?

A. At ti

Q. 4 very large amount In the
spring months?

A. Yes, sir. _

Q. Very large every year?

A. Every year.

Q. A profitable account?

A, I would consider it as such.

Q. Now, Mr. Widen, if that account
had stayed there, had remained there
past the 28th of May,—was that the
date that it went to Temple" .

A. Yes, gir. -

Q. If that had remained there un-
til the 10th down to whatever the date
was in June, that would have been
handled through the clearing house
with a check just the same as those
other accounts have been handled?

A. We would have expected it to
be handled that way.

Q. You would have expected it
to be handled that way?

A, Yes, sir,

Q. You would not have paid any .
;::l.?sh unless the Treasurer demanded

A. No, sir, we do not pay any
cash unless it is demanded,

Q. Now, Mr, Widen, you don't
know the differeut-—there is nothing,
I mean, on your bank books to show
the difference between franchise
taxes and other moneys received by
the State?

A. There is none.

Q. Well, the account as kept in
your bank, all those things go in
the bank together?

- A, Yes, sir.

Q. It they are checked out "at
different times and separately, that
is a matter of bookkeeping in the
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Sebretary of State's qtfice and not

in yours?
A, Yes, sir,
Q. Now, it is not a matter of

universal custom, habit and practice,
when you have on deposit in your
bank, or on hand in your bank
$60,000, $20,000, or $10,000, cov-

ered by check from an official, State|,

official, State Treasurer, for the
State Treasurer to come down and
get the money and talte. it up to the
Treasury?

A. No, sir, there is no occasmn
for it.

Q. I am not talking about wheth-
er there is occasion for it, or not,
that is not donk&?

A, That is not a custom.

Q. That is dot a custom? So far
as you know you have never Known
of a Treasurer doing that?

A, No, sirs

Q. So far as'you know, during
the twelve years that you have been
here, excepting Sundays and holi-
"d‘ars, the Treasury has been open,
hasn't it?

A. Yes, sir,
Q. The Treasurer's office’ has
been open?

A. Yes, sir.

Re-direct Examination
By General Crane.

Q. You say the Secretary of
State’s -account, as settled every
. thirty days, is a valuable account to
the bank

A. We considered it as a valuable
‘account,

Q. If it were paid every ninety
days it would be more valuable
would it not?

A. Yes, sir.

Q. Very much more,

i That's all.
Stand aside. i

Re-cross Examination
By Mr. Hanger.

Q. That is more vauable, too, is
it not, because here those settle-
‘ments are made through the clearing
.house by check without exchange of
money. That renders it more val-
_uable, doesn't it?

A. I can't say that it does.

Q. . You can’t say that it is not,
can rou"

A. Because we are prepared at
all times, upon notice, to pay out the
Inoney.

Q. But in view of the fact it is

not the custom to pay ont the money
that renders it somewhat more val-
uable?

A. Tt renders it unnecessary for
us to carry more reserve,

Re-direct Examination
By General Crane.

Q. You settled with the Secretary
of the State and Treasurer the same
as any other banks?

A, Yes, sir.

Q. If you buy up a number of
State warrants and you have a lot
of money you will have collected
for the State Treasury through the
clearing house, you simply clear it
and send a check on your bank?

A. Yes, gir, signed by the mana-
ger of the clearing house.

Q. That's all.

Senator Bee: Mr. President, T
would like to ask the witness one
question.

Mr. Hanger:” We ‘will let him
write it and let me ask you this:

By General Crane:

Q. How do you get money,—some
of the Senators want to know, how
you get money from the bank to the
Treasury in the event it should be-
come necessary?

A. From the Treasury?

‘Q. No, from the bank to the
Treasury. | ’

A. How we take it up there?

Q. Yes.

A, We carry up the currency.

Q. Carry up the currency?

A, Yes, sir.

Q. That is done frequently, is it?

3. Very often.

So then all the money that
i transmitted to the Treasury is
not done by check of the clearing
house?

A, No, sir.

Q. You didn't intend to make
that impression?

A. No, sir.

sEnat-:)r Bee: That/is the gues-
tion I <intended to ask.

Re-cross Examination
By Mr. Hanger.

Q. In these transactions, the
greater percentage of ‘them, however,
are handled as clearing huuse prop-

ositions?

A. Yes, sir.

Q. Would 'your records sghow
which ones were so handled as clear-
ing house propositions and which
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ones handled by the pavment of the
actual cash—would your records
show that?

A. No, T will have to make an
cxplanation there: For Instance, to-
day the Treasurer has a clearing
house check that Is for %200, He
will say, send me up the money, 1
will have to have the money. We
get the money in and we will put in
o debit acecount in the clearing house
to be offset by the check he got the
previous day.

Q. 1 may not understand, does
that make your record show in what
percentage it Is a clearing house
proposition, and in what part it is a
cash proposition?

A. Our records would not show.

Q. Would not show, that is what
I thought. You say you handled this
and settled with the Treasurer as you
did with other banks?

A. Yes, gir.

Q. Not with other customers, but
with other banks?

A. With other banks.

Q. You say that becnuse he is o
member of the clearing house?

A, With other eclearing house
banks.

Q. Heisregarded in that Instance
as a bank?

A. Yes, sir,

Q. And therefore the great ma-
jority of the transactions are simply
bookkeeping transactions?

A. Yes, sir.

Q.  And no money passes
great majority of them?

A. Well, except in such instances
as he demands it or we demand It.

Q. Well, but in practical effect
and practically speaking the great
majority of them are bookkeeping
iransactions?

A. Yes, slr.

Q. That's all.

Re-direct Examination
By General Crane.

Q. Isn't it true, Mr. Widen, that
most of the business that the banks
do i{s done in precisely the same way?

A. Yes, sir

Q. Are not many of your custom-
ers' checks paid through the clearing
house the same way? *

A. 1 would say the majority df
them.

Q. They do not lug the currency
around and distribute it, do they?

A. No, sir.

in a

Q. 1t is done by checks, that is not
all of it?
A. No, sir.

Re-cross Examination
By Mr. Hanger.

Q. Let me ask you this: What
does that result in, a balance, n con-
stant balance, the Treasury with the
bank?

A. No, sir.

Q. Does it ever result in that?

A. Well, it sometimes results in
a balance for the Treasury and some-
times for the bank, depending upon
which way the money goes.

Q. Sometimes In the red and
sometimes he is not?

A. If the money Is going into the
Treasury he has a credit. 1f it is
going out through period of these
large warrants, when these school
warrants come [n.

Q. When the credit Is coming in,
how does he pay you?

A, We go up and get the money.

Q. You go up to the Trensurer's
office and get the money and put it
in the bank?

A. Yes, sir.

Q. A request has come to ask
the question: When was the last
time that the Treasurer had you
bring the money to the Treasury?

A. Well, T don't recall.

Q. How long has it been, was
the question that was requested?

A, TIdon't recall how long it was.

Q. Can you remember when |t
was? .

A. I.think it was during this
period when so many of the collec-
tlons were being made, so many tax
collections were being made; he sent
up there I think in March,

Q. In March?

A, I can't say definitely, I would
have to look up my records, It s
such an ordinary transaction, I
would have to find out when we
made up our last big shipment of
money.

Q. Will yon do that?

A. I can try to get the informa-
tion for you.

The Chair: Here I8 a question
Senator Bee desires to ask the wit-
ness: I understand the State Treas-
urer is a member of the Clearing
House. What are his duties in con-
nection with the Clearing Hous2?"

A. Well, his duties are—he sim-
ply sends a messenger from his of-
fice down to the place of clearing
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every day and presentd there the
checks that he has gotten on all the
Austin banks. The Austin banks in
turn meet there and give that mes-
senger in return the checks or war-
rants that they have on the BState
‘Treasurer, and then the messenger
from the State Treasurer or the mes-
senger from the banks, as the case
may be, et a check or give a check
signed hr the Manager of the Clear-
ing House for the amount of the
debit.

The Chair: Any further ques-
tions?
Mr. Hanger: There is this ques-

tion suggested: How long has the
Treasurer been a member of the
Clearing House?

A. That's a matter of record. I
would have to look it up.

Q. - Well, has it been the entire
time you have been connected with
the bank?

A. T think he has been a member
ever since the Clearing House was
organized.

@. When was that?

A, In 1907, I believe.

Mr. Hanger: Ten years
That's all. _ ;

General Crane:

Mr., Hanger:

ago.

That's all.
Just a minute.

. Re-cross Exzamination
By Mr. Hanger.

Q. There is a request to ask this
question: Has the Treasurer any
voice in the management of the
Clearing House? Is he a member
just like a bank is?

A. 1 think he is a member just
like the United States Treasurer is,
just as a matter of courtesy.

Mr. Hanger: That's all.

The Chair: Here is a question—
Senator Hopkins propounds this
question: On whom is the Clearing
House check drawn—that is, who
acts as depository of the Clearing
House funds?

A. Well, for instance—may I
give an illustration? Suppose our
bank goes into the Clearing House
today with a hundred thousand dol-
lars total; the other banks bring in
against us a total checks of fifty
thousand dollars. That means that
we have in the Clearing House a
credit of fifty thousand dollars. It
also means that there must be a cor-
responding debit "in the Clearing
- House against one of the banks
~ whose checks amounted to more than

the checks that they brought, and
we will therefore—for instance, sup-
pose the State Treasurer has a less
total of checks that day than the
amount against him; we would get
the check on the State Treasurer.
The Chair: Any further ques-
tions, gentlemen?
Senator Hopking: I would like
to ask—a Clearing House check is
just a due bill?
A, It's a due bill, yes, sir.
Senator Hopkins: That's all.

Re-direct Examination
By General Crane,

Q. Suppose it is on a “hank, it's
a check on the bank, isn't it?

A. It amounts to the same.

Q.” The bank on which it is
drawn pays it at the window like any
other check?

A. In cash or exchange.

Q. Yes.

A. Just as the agreement may be.

General Crane: That's all.

Re-cross Examination
By Mr. Hanger.

Q. Now, suppose there is five
thousand deollars in favor of the
Treasurer, where does that go?

A. Well, he gets a check for ﬁve

| thousand dollars

Q. What does he do with the
check?

A. Well, it is his privilege to cash
it if he wants to or hold it to the fnl-
lowing day, as he prefers.

Q. If he wants to cash it to whom
does he present it?—a Senator wants
to know.

A. He would present it to the
bank it is drawn on.

Mr. Hanger: That’s all,

General Crane: That will do,

The Propomnents called

T. H. DAVIS,

who, being duly sworn by the Chalf,
testified as follows: "

Direct Exa:ﬁlnatian
- By General Crane.

Q. Mr. Davis, you are vice pres-
ident of the American National Bank,
I believe?

A—. Yes, sir.

. Some testimony has been of-
ﬁared here with respect to' three de-
positsimade by Goverhor Ferguson in
currency in that bank, one in Febru-
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ary, 1917, and three in April, four
in all. Were those deposits -made
with you or given to you, the cash—
the currenecy?

A, Yes, sir, during the month of
April T took in two deposits.

Q. Of what amounts?

A, One of twenty-five thousand
and the other of fifteen thousand.

. Who delivered them to you?

A. Mr. J, H. Davis, Jr., the Gov-
ernor’s secretary.

Q. What did you do with them,
Mr. Davis,

A. I counted the money and
turned # over to Receiving Teller
James Rogan,

Q. James Rogan, Did vou ob-
serve the wrapbers on the packages?

A. No, sir, I paid no attention to
that, General.

Q. Just simply delivered them to
Mr. Rogan?

A, Yee, sir.

Cenera: Crane: That's all.

Cross Examination.
By Mr. Hanger.

Q. How did you count it, Mr.
Davis: by the bills

A, Yes, sir.

Q. Counting the bills?—I don’t
know how to put the question.

A, Well,
as I remember, in,five hundred or a
thousand dollar packages, as I re-
call, and T just counted the bills.

Q. I mean the bills separately?

A. Yes, sir.

Q. You don’t remember whether
it had any wrappers on it or not?

A. Oh, it was all wrapped—had
regular curreney wrappers around it.

Q. Are you sure it did?

A. Yes, sir.

Q. Positive of that?

A.. Well, there were wrappers
around {t, ves; I took it tc be cur-
rency wrappers,

Q. Were they rubber wrappers
or paper currency wrapperg

A. Paper wrappers, I think,

Q. Sure of that?

A. Paper wrappers.

Q. You don't kmow what they
were,

A. 1 pald no attention to it,
_ Who was the first person you
d[scussed that fact with, abqpt

whether'it had wrappers or not?
A, Why, I took the money and
turned it over to Mr. Rogan, the Re-

of course, it was in—

ceiving Teller, without any comment
whatever, as I recall.

Q. T am not asking you what wag
said, but_who was the person.

A. Mr. Rogan.

Q. When was that: shortly after-
wards?

A. I believe on the afternoon of
the same day.

Q. When was the next—who was
the next person you discussed it
with?

A. T don't exactly understand the
question.

Q. Who was the next person you
discussed that fact with?

A. That, the money had been de-
posited

A. No, about the wrappers?

A. Well, I don’t recall that I dis-
cussed ,that—the wrappers—with
any one except probably today; Gen-
eral Crane was at the bank at noon,

Q. You have discussed it with
no one since talking with" Mr, Rogan
the afternoon of the day of the de-
posit and General Crane—those are
the only ones?

A. Well, I wouldn’t say that,
Senator, because—

Q. (Interrupting.) You don't re-
member?

A. T think Mr. Widen probably
saild something to me about the
wrappers,

Q. Well, anyone else you remem-
ber except Mr. Rogan, Mr. Widen
and General Crane?

A. Probably some of the officers
of the bank. .

Q. No one outside of the bank,
except those that you remember?

A. No, sir. :

Q. Now, those deposits were on
different dates, were they not?

A. Yes, sir,

Q. You don't recall about the
wrappers on either one of the de-
posits?

A. No, sir.

Q. 7You counted the bills in each
one of the deposits?

A. Yes, gir.

Q. Verifying the amount

A. Yes, sir.

Q. Were the wrappers afterwards
exhibited to }*nu?

A. No, sir.

Q. Tl;rey were never exhibited to
you afterwards?

A. No, sir.

Q. Or shown to yuu afterwarda?

A. No, sir.
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Q. You could not say what was
on them?

A, No, sir, I could not. Now,
Géneral Crane askéd me about those
two deposits to the account of Gov-
ernor Ferguson, One of those de-
posits was by direction of Mr. Davis
deposited direct to the credit of the
Houston National Exchangs Bank
and the other one to the Governor's
personal credit,

Mr, Hanger: That's all. g

Re-direct Examination
By General Crane.

Q. Which one went to the Hous-
ton bank, Mr. Davis?

A, Twenty-five thousand was
placed to the credit of the Houston
National Exchange Bank and fifteen
thousand to his credit,

General Crane: That's all.

The Chalr: Stand aside:

General Crane: Is Mr.
Rogan here?

Mr. Hanger:
Mr. Davis?

The Witness: No, I think not. Mr.
Wroe and he and I were summoned
together. Mr. Wroe is here,

General Crane: Call Mr. Wroe.

The Proponents called

H. A, WROE,

James

Is ‘Mr. Rogan here,

who,. being duly sworn by the Chalr,

testified as follows:

Direct Examination
By General Crane.

Q. Your name is H. A. Wroe?

A. Yes, sir.

Q. You are also Vice President of
the American National Bank of Aus-
tin, are you not? ;

A. JYes, sir.

Q. Do you remember any deposits
made in currency by Governor Fer-
guson or his Private Secretary in the
American National Bank during the
months of February, 1917, or April?

A. I did not see any made by him,

Q. Well, just state what you know
about it?

. A, Well, T recelved one deposit of
eleven thousand dollars and one of
twenty-five thousand dollars,

Q. How? !

A, It was handed to me by Major
Littlefield.

Q, By Major Littlefield?

A, TYes, sir. ,

Q. Had you geen anybody In the

bank with him, or did Major Litfle-
field bring the money to the bank?

A. He brought the money to me.

Q. Brought the money to you in
the bank?

A. Yes, sir.

Q. Was there anybody there repre-
senting the Governor?

A, T didn't see anybody.

Q. Was it credited to the Governor
on the deposit slips—adid you have that
done, or did the Major have it done?

A. The Major had it done by me.

Q. The Major had it done by you?

A. "Yes, sir.

Q. Did you note anything about the
wrappers on the currency, or whether
it had any wrappers on it or not?

A. I think all the currency had
wrappers on it.

Q. Did you notice what wrappers
they were?

A. I noticed one particularly; I
don't know what package it was

Q. What was that?-

A. The Alamo National Bauk.

Q. That's a San Antonio bank, I
believe?

A. Yes, sir,

Q. Did you count the money?

A, T did not.

Q. It had been counted by the
Major?

A. I don't know,

Q. Did you turn it over to the
Teller?

A. I turned it over to the teller.

Q. Who was the teller to whom
you gave it? )

A. Mr. Rogan.

Q. Mr. James Rogan?

A. Yes, sir.

Q. Is the deposit of large amounts
of currency like that a usual or un-
usual circumstance?

A, Well, it is unusual, I presume.:

Q. It doesn’t often happen in your
bank? ’

A. No, sir.

Q. Most of the deposits are made
by checks or drafts or some items of
credit?

A, Yes, sir.

Q. Aré the deposits made in -youar
bank usually made with Major Little-
field, the president of the bank, or
with the tellers?

A, With the tellers.

Q. The tellers at the windows are
there for that business, aren't they?

A, Yes, sir.

Q. You have receiving tellers and
paying tellers?

A. TYes, sir.
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Q. The receiving tellers receive
cash and enter it on the books and
all that?

A, Yes, s=ir

Q. Or whatever items they get.

(No answer.)

General Crane: That's all,

Cross-Examination
By Mr. Hanger,
\

Q. What was the date of the two
depusits, Mr. Wroe, do vou remember?

A, I think it was—I1 could not tell
unless 1 refer back to the deposit
slips.

Q. Well. were they both in Febru-
ary or one in the month of April?

A, I think so; I am not quite sure,

Q. Which—both in February?

A, No, sir, I think they were prob-
ably a month apart; I am not right
sure, ,

Q. But some time apart. Do you
remember which one was the large
one—which was the twenty-five thou-
sand, which was the eleven?

A. I think the twenty-five thou-
sand was the last deposit,

Q. Was the Governor there when
those deposits were made?

A, 1 didn't see the Governor,

Q. What size were the packages—
five hundred or a thousand?

A. I never counted them.

Q. Well, you say you noticed one
of the wrappers?

A. The top wrapper.

Q. Only one wrapper?

A. Only one.

Q. Are you sure there was a
wrapper on the top package?

A. Yes, sir. C

Q. Sure of that?

A, Yes, sir.

Q. That was the Alamo National
Bank?

A. TYes, sir.

Q. You don't know whether the
others had any on them or not?

A. 1 do not.

General Crane:

A. T do not.

Q. Now, which deposit was that:
the first one or the last one?

A. I could not say.

Q. Have you no recollection?

A. No, sir.

Q. —about that? Who was the
first person you talked to about
that—not what you said, but who
was the person?

A. I took the money to the re-
ceiving teller, Mr. Rogan.

Q. You took it to—

Talk a little louder.

A. I turned the money over to
Mr., Rogan, the receiving teller, I
didn't count thie money.

Q. Well, I say, did you discuss
with him the wrapper?

A. T don't think I did, I have no
recollection of it.

A. Have you discussed with any
one since then the fact of the wrap-
per being on there?

A. T don't recollect. '

; _;Q Nobody that you remember
of?

A. No, sir.

Q. Nobody that you remember
that you told that the money had
the wrapper on there?

A. No, sir.

Q. Up to the time wyou gnt on
the witness stand?

A. No, sir.

Q. This is the flrst time you
have been told it?

A, TYes, sir.

Q. Yes. Those packages were
handed to you at different times by
Major Littlefield?

A. Yes, sir.

Q. Oh, Mr. Wroe, has the Ex-
students Association any deposits in
that bank?

A. The Ex-students Association?

Q. Any account in your bank?

A. 1 think they have,

Q. How much Is it?

General Crane: I object to that,

Mr. President.

Mr. Hanger: I want to show how
big it is.

General Crane: T object to that
altogether.

Mr. Hanger: To show the interest
of the witness. .

General Crane: Oh, well, if that
is the purpose, answer it, I don't
care, ;

Q. How much is it?

A, I couldn't tell you.

. It is a pretty big account,
isn't it?

A. 7T think not.

Mr. Harris: Let him phone down
to the bank and find uut and tell
us,

Q. Will you prnduce a record
showing the checks against it?

A. I don't presume there would
be any objection to it.

Q. I am asking if you will give
us that?-

A. TYes, sir. *

Q. Who is the member of the
Clearing House from your bank—

-
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does each bank have a member of
the Clearing House? :

A, No, sir.

Q. A representative, I mean?

A. No, sir.

Q. Different ones represent the
‘bank? Mr. Roberdeau is Vice-Pres-
'ident of the Clearing House, yes, and
Chester Thrasher is President—Mr.
Thrasher, I think is Vice-President.
That is what I am trying to get at.
Each bank has a representative in
the Clearing House?

A, Well, they have an election
each year, ang they generally pass
it around and glve each member—

Q. -Well, I mean at this time?

A. Mr. Roberdeau is, yes, sir.

Q. Roberdeau? Mr. Thrasher is
president of the Citizens Bank and
Trust Company, he is president?

A. TYes, sir.

Q. Who is the Austin National
Bank's representative?

A. I don't remember now,

). Don't they belong to it?

A. They belong to it, yes, sir,
but I don’t know what officer of the
bank,

Q. So any one of the employes—

A, Takes the clearings over to the
clearing house,

Q. Takes the clearings over to
the clearing house each day?

A. Yes, sir. '

Q. When they have the daily
meetings?

A. Yes, .

Q. That is all,

General Crane: That will do,

{Witness excused.)

General Crane: Call Mr. Rogan,
Mr. Sergeant-at-Arms, please.

Senator Lattimore: Mr. President,
I move that we recess for five min-
utes. We have worked pretty hard
for two hours.

The Chair: The Senator from Tar-

rant moveg that the Court take a
recess of five minutes. Those in fa-
vor of the motion indicate by saying
“‘Aye,"” those opposed, "No."
" (The motion of the Senator from
Tarrant to take a recess of five min-
utes prevalled, and it was so or-
dered.) -

(The Senate sitting as a Court of
Impeachment resumed proceedings at
4:20 p. m., as follows, to wit): .

The Chair: The Court will come
to order. Let the members of the
Court and all visitors be in order.

]

. Thereupon

L

JAMES S. ROGAN,

a witness summoned in this case, pre-
sented himself at the bar, and was
administered the following oath by
the Chair:

“You do solemnly swear that the
testimony you shall give in the. hear-
ing of impeachment, charges against
James E, Ferguson, Governor, shall
be the truth, the whole truth, and
nothing but the truth, so help you
God?”

Now, the, rule is imrokeﬂ in this
case, Mr. Rogan, by which is meant
that you must not hear any one tes-
tity and not discuss this case with
any one except with counsel, and
then not in the presence of any other
witness, N

General Crane:
around, please.

Thereupon
JAMES S. ROGAN

was called by the Proponents, and
having been previously sworn, now in
answer to questions propounded, tes-
tified as follows, to wit:

Mr. Rogan, come

Direct Examination
By General Crane.

Q. Mr. Rogan, you were sworn?
A, Yes, sir. 5
Q. Mr. Rogan, I believe you are
a teller of the American National
Banil?

A. Yese, sir.

Q. Well, wait until they get seat-
ed. (Referring to confusion in the
chamber.) How long have you been
a teller in the American Natlonal
Dank of Austin?

A. About four and a half years.

Q. You were there, then, in Feb-
ruary and April, 191772

A, T was,

Q. Do you remember handling
any deposits of currency made for
and in behalf of Governor Ferguson
in the American National Bank dur-
ing that perlod?

A. I do.

Q. When was the first one?

A. In February.

Q. February?

A, 1917.

Q. When were the others?

A. The following month—Marel,

I belleve, two in March, and one in
April,
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Q. Were not the others all in
April?

A. No, sir.

Q. Well, in any event, they were
in currency?

A. Yes, sir,

Q. Have you the memorandum
showing the exact dates?

A. Yes, sir. (Producing paper.)
;Yes, they were all in April follow-
ng.

Q. That is what I thought. How
many deposits, then, were there

A. Four that I have a record of.

Q. Four? What wag the amount
of the first?
A, $11,000.

Q. The others, each?

A, $25,000, April 12th; $25,000,
April 13th; $15,000, April 25th,

Q. Making a total—?

A, 3$76,000.

Q. And then did you handle a
deposit of $25,000 that was made
to the credit of the Houston National
Exchange Bank?

A. Yes, sir.

Q. ‘That makes $76,000 all told
What date was that $25,000—

A, $71,000 all told.

Q. §71,000 all told?
sure of that?

A. No, it is $76,000—two $25,-

000, yes,

» Q. Two twenty-five, one of ff-
teen?

A. And one of eleven,

Q. And one of eleven?

A. Yes, sir,

Q. §76,000, yes. Did vou notice
the wrappers in which that money
came to the bank?

A, Not all of them, no, sir.

Q. Well, how many of them, how
many of the deposits did you note
the wrappers on?

A. 1 noted the wrappers on some
of the deposits, I don't recall which
special deposits, what specific depos-
its they were.

Q. Well, how many of the de-
Pﬂﬁits did you notice the wrappears
on?

A, Two at least.

Q. What wrappers werz on them?

Are you

A. Do you mean what bank
wrappers?

Q. Yes, sir. ;

A, Alamo National Bank of San

Antonijo, I recall distinetly.

Q. 7Yes? Any other?

A. Probably the Federal Reserve
Bank of Dallas.

; c'; The Federal Reserve at Dal-
asy

A. Yes, sir. Probably scme Hous-
ton bank wrappers, but I wouldn't
vouch for it, that is just my remem-
brance.

Q. Your impression is, or your
recollection is that there were one
or two Houston bank wrappers, or
more?
. Yes, sir.
Yes. What bank
I don't recall.
You do not recall?
No, sir,
That is all.

e

Cross-Examination
By Mr. Hanger,

Q. Mr. Rogan—

A. Yes, sir.

Q. Do you recall that—or on two
of those deposits you saw ‘_the wWrap-
pers, saw wrappers in two of them—
in two of them you saw the wrap-
pers?

A. Yes, sir.

Q. How many wrappers—Imore
than one wrapper in each?

A. Yes, sir; currency comes in
about fifty bills, it is customary to—
Q. Well, I know, but do you re-
call that it was all in wrappers, or
that you just noticed a wrapper or
two in each—is that what you mean?

A. Yes, sir.

Q. That is what you mean?

A. Yes, sir.

Q. You saw a wrapper or two in
each one of those two deposits, bun-
dles or packages of money.

A. Well, you wunderstand that
several packages were wrapped, but
1 only recall about two.

Q). That is what I say, yes?

A. Yes,

Q. You only recall one or two
that you noticed particularly enough
to see what was on it?

A. Well there might haye been
eight or ten packages.

Q. Oh, ves, there might have been
eight or ten packages wrapped, but
you only recall one or two in each?

A. Well, I can recall six or eight
possibly in one deposit.

Q. In one deposit?

A. Yes, sir.

Q. Was that the first one?

A. No, 1 think the second—I
couldn't say.

Q. You are not certain about which
one that was?
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A. No, sir.

Q. But in one of them you recall|.

there were more than in the others?

A, Yes, sir.

Q. The first one that you remem-
ber, there were one or two wrappers,
* and the other one seven or eight?

A. Yes, sir.

Q. Now, all you remember directly
and distinetly was. the Alamo National
Bank?

A, Yes, sir. _

Q. You think you saw the Reserve
Bank at Dallas wrapper?

A, Yes, sir.

Q. And you think ypu saw one of
a Houston bank?

A. Houston bank,

Q. You do not know what bank It
was. at Houston?

A. No, gir.

Q. You do mnot remember that
definitely enough to state?

A. No, sir. d

Q. You do mnot recall either, 1
imagine, from your statement, what
the size of the packages were, whether
it was five hundred——the amounts, 1
mean?

A. The amounts?

Q. You would not remember ‘that,
I presume?

A, Well, they were different sizes.

Q. Different sizes? Was the money
counted when it came to you, as 1
understand it, or.did you verify it
afterwards?
- A, I werified 1t afterwards as
came to me.

Q. It had already been counted be-
fore—or do you know?

A. I would say that it had.

Q. Had slips been made out?

A. It had, yes, sir,

Q. Now, it was handed to -you by
whom?

A. The officers in the bank.

Q. Do you remember these officers?

A. Two deposits were by Mr
Wroe, and two by Mr. Davis. °
HQ. Two by Mr. Wroe, and two by

b

A. T. H. Davis.

Q. Tom Davlis?

A. Both Vice Presidents of the
‘bank.

Q. Both Vice Presidents of the

1]

it

“bank?
A. TYes, sir.
Q. Their offices are in front?
A, Yes, sir.

Q. And they handed it to wyou

ks

through the window, or did they come
around behind the railing?

They came around on the inside.
Around through the back?
Yes, sir.
Each time?
Yes, sir.
Now, where is Mr Widen's desk
fmm yours?

A. Adjoins it on the left.

Q. That is, on your ileft, would be
towards the rear of the bank?

A, Yes, sir, and farthest away
from the majority of the officers.

Q. I think that is all.

Re-direct Examination
By General Crane.

ppopoP

Q. How large a package wopld $25,-
000 be, as delivered to you, how large
a package is it—these wvarious pack-
ages?

A. Well, it was in large denomina-
tions.

Q. Well, but I mean the $25,000 de-
livered to yvou, what is the size of the
packages all told, how large a bulk
would all of them be that made the
$25,0007

A. 'T imagine it would not be over
that high (indicating).
Q.

Well, now, how many—in in-
ches?
A, About six or seven inches.
Q. BSix or seven inches high?
A, Yes, sir.
Q. How wide, just the width of one
bill? ' o
A, The width of the currency.
Q. Sir?
A. The width of the currency.
. Q. The width of one bill of cur
rency?
| A. Yes, sir.

Q. And, of course, the length of it?

A. The width of the currency and
the length of the currency.

Q. Yes, sir. That is all.

. Re-cross Examination
By Mr. Hanger.

Q. The height of it would depend
on the size and number of the bills?

A. TYes, sir, absolutely.

Q. Yes, the more bills ‘there were
of large denominations, the less—

A. The smaller the package.

Q. —the smaller the package?
That is all.
Re-direct Examination
By General Crane
Q. But I asked you the size of

the particular package without ref-
erence 'to the size of the bills. Did
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vou give me the size of the package
you got?

A. The size of the particular
package, yes, sir.

Q. The size of the particular
package, ves, sir. That is all.

Senator Hopkins: A question,
Mr. President, please. J
The Chair: The Senator from

Denton desires to send up a ques-
tion.

Mr. Hanger: While the Senator
Is writing the question:

Re-cross Examination
By Mr. Hanger.

Q. <Could you recall if there were
any other wrappers on any of this
money?

A, No, sir.

Q. Any of any Waco bank?

A. No, sir, T don't recall that.

Q. You do not recall that, would
not say whether there was or not?

A. No, sir, I wouldn't say wheth-
er there was, or not.

Q. You would not say whether
there was or not. Any of the First
National Bank of Fort Worth?

A. No, sir. 1 don't recall that.
But you must understand that a lot
of banks verify currency taken in,

using the wrapper of the other
banks. .
Q. Oh, ves, I am not talking

about that, T am not talking about
the amount, I am talking about the
wrappers that you saw there. You
say that they were not on there, the

A, Yes, sir.

Q. May have passed.through a
half-dozen others?

The Chair: Here is a question:
What were the denominations of the
bills? By Hudspeth.

Q. Did you see them?

A, Yes, sir. The denominations
rran from fifties to hundreds, five
hundreds, thousands, and possibly
I had five thousand-dollar bills, I
wouldn't vouch for the $5000 bills;
1 know I had several thousands and
five hundreds.

The Chair: Another question by
Senator Hopkins (reading): Please
specify if you ecan the dates and
amounts of each deposit, and the
kind of wrapper on each, respec-
tively?

A. Waell, as I said before, I can-
not state exactly in which deposit
these wrappers were contained, or
the specific dates; 1 remember the
$11,000 on February 23rd—1
wouldn't vouch for them—on April
12th, the $26,000 that was handed
to me had the Alamo WNational Bank
wrappers on it.

Senator Hopkins: What date?

A, April 12th; but I wouldn't
vouch for the other package.

Q. (By Mr. Hanger): You mean
you would not be certain?

A. No, sir. ;

Q. About any wrappers on any
deposit except the one of April 12th?

A, No, sir,

Q. And you would not be certain

ones I mentioned? about any wrapper except of the
A. No. Alamo National Bahk, that you saw
Q. You would not say. Oh, Ifin them?.

didn't catch vyour point, you say A. Yes, sir.

there are a lot of banks that do
what? Judge Martin called my at-
tention to your remarks?

A. As I say, there is a lot of cur-
rency in shipments to banks, they
take the count of other banks, don't
verify it.

Q. And while your currenecy eame
to you with a certain wrapper on
it,—

A, Tt is no sign that it came
from that banl.

. It is no sign that it eame
from that bank?

A. No, sir.

Q. It may have come from any
other bank, and put in the bank
where the wrapper is—

A, Yes, sir,

Q. —Dbut has been verified by an
intervening bank? '

Q. The others are just an impres-
sion of yours?

A. Recollections.

Q. Yes, sir.

The Chalr: Any further questions,
gentlemen? , :

Mr.- Hanger: That’ is all, Mr.
Rogan. .

The Chalr:- Stand aside, Mr.
Rogan, -

{Witness excused.)

The Chair: The next witness will

please be called.
General Crane:

cock, Mr, Sergeant,
Senator Bee: He Is in here.
Thereupon the Proponents called

CURTIS HANCOCK,

Call Curtis Han-

who had been previously sworn un-
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der the rule, and who now, in an-
swer to questions propounded, tes
tified as follois

Direct Examination
By General Crane.

Q. Mr. Hancock, vou are the
Chairman of the Good Roads Com-
mission recently organized under the
Texas statutes, I believe?

A. State Highway Commission,
yes, sir.
Q. State Highway Commission,

yes, sir—thank you, for the correc-
tion. How long have you been in
office?

A. Since June 4, 1917,

Q. BSpeak a little louder, please?

A. Since June 4, 19%17.

Q. Your office keeps you collect
ing, or you do collect considerable
sums of money, do you not?

A, Yes, sir.

.Q. Did Governor Ferguson hmre
any interview with you soon after
your induction jnto office in respect
to collections of money for your de-
partment through the Temple State
Bank?

A. Yes—in a way.

Q. Well, just state where it was,
and what was said by him.

A. Sometime after we were ap-
pointed and after the money com-
menced coming in pretty heavily,
and it wasg accumulating in the de
partment, Governor ¥Ferguson sent
for me and I went down to set him,
and he and I were alone in the office,
and he asked me about the collec-
tions in the department, and how the
department was getting along, and
what I was doing with the funds;
and I told him that the money was
accumulating very rapidly, and that
we were having some difficulty in get-
ting it cleared, and he asked me what
I ‘was—

Q. You mean by “cleared " get-
ting. collected, the checks?

A. Gettmg it ¢ollected in checks,
and he asked mig what I was doing
‘with the money, and I told him that
I was gétting it cleared through the
Citizens State Bank & Trust Com-
pany. He reminded me of the fact
that the law specified that I should
.deposit that in the State Highway
Fund as collected, and I told him we
were passing it through clearance, in
order to, get it collected, before we
could Dass it into the Highway Fund;
that—oh, I don’t remember the ex-

19—2C

act words we used—but the money.
was piling up considerably, and Bhe
asked me if it was not a fact that
that was quite a considerable fund
to be left—io be cleared through one
bank. I told him wes, but it was
quite an accommodation to the High.
way Department to have this money
50 cleared, because the—Mr. Thrash-
er, wWho is the president of the bank,
in company with the State Treasurer,
had come up there and had-—the
State Treasurer had suggested that
this money be cleared before we
turned it into the Highway fund, and
that Mr. Thrasher had very kindly
considered—or consented to furnish
us additional help, io get that money
cleared, and that on—that he would
send two or thtee clerks at times up
there to. help us to get all of this
paper in the bank, and we considered
it an accommodation, and a favor to
us to assist us in that matter; and in
that comnnection the Governor sug-
gested that the Temple State Bank
would be glad to assist us in the
same manner. And that was about
all that was suggested along that line
that I recall, simply as—

Q. Now, in order to refresh your
recollection,—you testified before the
House Committee, didn’t you?

A, Yes, sir.

Q. And isn't this the statement

| that vou there attributed to'the Gov-

ernor: You, after detailing & con-
versation that was had before, you
said, “And that is what I told the
Governor, too, and he s8ays then,
‘That will be quite a considerable
fund that you will have, and since
you are putting it in a bank to clear
it, wouldn't it be better for you to
distribute that money out? You ecan
put some of it in the Temple State
Bank?' "

A. That was practically what wag
said. .
Q. Yes?

A. And other banks had offered
their services, too.

Q. Yes, other banks had offered
their services like he had offered

his?
A. Yes, sir.
Q. Yes Now, you have on that

Highway Commission, you have on
that a practical banker, haven't you,
one of the Commissioners?

A. Yes, sir, Mr. McLean.
~-Q. Mr. MecLean, And then you
have on the Commission also an ex-
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cadlent business man in the person
of Mr. Odell, of Bosque County,
haven't you

A. A very good business man, ]
so regard him, yes.

Q. Yes. Temple is about sev-
ienty«three miles north of Austin, {sn't
t?

A. Oh, that is a geographiecal
qquestion—I don't—I suppose about
that, yes—I suppose it is about that
distance,

Q. Well, there are several banks
in Austin, aside from the Citizens
Bank and Trust Company, that could
help you collect the money, aren't
there?

A. Yes, indeed.

Q. Yes. That is all.

Cross-Examination
By Mr. Hanger.

Q3. DBut, Mr. Hancock, you under-
stood that suggestion to be simply
an offer to help the Commission make
its collections?

A. Absolutely, Senator Hanger;
and I so regard it today.

@. The Governor called your at-
tention to the fact that the Highway
Commission Law itself contained a
specific provision that upon the col-
lection of moneys provided for in
that bill, they should immediately
be deposited in the Highway Fund
in the Treasury?

A. And—yes, sir, he did, and 1
gave him my reasons why it could
not be deposited in the Highway
Fund as—bhecause of the fact that it
was in paper, and that I had to
have it collected, and the request had
been made from the Treasurer that
it be gotten into money first.

Q. Well, didn't the Treasurer tell
you when he came to you and made
the request to clear through the Cit-
izens Bank and Trust Company, that
he wus o member of the *Clearing
House Association?

A, That the Citizens Bank and
Trust Companv—

Q. No, that the Treasurer was?
He did not tell you that then, did
he? .

A. Well, Senator, if he did, it
did not impress me, because I didn't
know it,

Q. Well, he gid not say anything
about it, did he?

A. 1 don't recall his telling me
that.

Q. He came with Mr. Chester

Thrasher, the president of the Citi-
zens Bank and Trust Company, and
requested you to clear through that
bank? .

A. Yes, sir.

Q. Not telllng you that he was &
member of the Clearing House?

A. T didn't know {t.

Q. And you didn't know at the time
you made objection to turning this
into the Treasury at once, that the
State Treasurer bimself was a mem-
ber of the Clearing House Assoclatlun
of Austin?

A, T did not.

Q. And upon his recommendation,
and thinking that that was the
simplest, the easiest and most econom-
fcal way to collect your money, and
thinking that you were getting it into
the Highway Fund the quickest and
best way, why, you cleared through
the Citizens Bank & Trust Company?

A. After I had made Investigations;
I didn't know that it.was the custom
in other State institutions. State de-
p;lrtmunts. that that was the method
ﬂ —

Q. Of clearing?

A. Of clearing, yes, sir.

Q. Yes, sir. You continued to clear
through the Citizens Bank & Trust
Company?

A. Yes, sir.

Q. You did not clear, and have not
cleared through the Temple State
Bank?

A. Never have,

Q. That is all.

Re-direct Examination
Bf General Crane.

Q. Did the Governor recommend to
you any bank in Bastrop, or San Mar-
cos, or Georgetown, or Taylor, to help
you clear?

A. T have told you all of 1t.

Q. No, just answer that question,
please?

A. No, he did not.

Q. Did he recommend any bank In
Bastrop, or San Marcns or George-
town, or Taylor, or any oE the other
surrounding towns to help you clear?

A. No, General, he did not,

Q. Didn't you take the matter up
with your associates, and didd't thew
turn it down pretty hard?

A. No, sir. I took it—your ques-
tion is capable of dlvislon.
Q. All right.

A. I took the matter up with my
associates, and we discussed the mat-
ter together, and we did decide tbat
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that was impracticable and never con-
sidered it any further, and never said
anything more to the Governor about
it. i

Q. Why was it ,lmpmuticable?

A, Well, for the reason that it was
more convenient to clear through an

Austin bank here,.and I didn’t con-

sider the proposition of iclearing
through more than one bank here

Q. Yes?

. A, When we had letters, asking us
tnr clear through other banks,

Q. _Well, it was impracticable be-
cause you would have to send the
paper, after it came to you, you would
have to send it up to Temple, wouldn't
you?

A, Yes; and I wanted to get that
money into the State Highway Fund
as quick as possible.

Q. And, therefore, you deposited it
in a bank that was most convenient?

A, Yes, gir. And I have overdrawn
at the Citizens Bank & Trust Com-
pany as much as $17,000, so the bank
officials down thére advised me, in my
efforts to get that stuff into the High-
way ;Fund as quick as possible.

Q. Well, I don’t blame you for stay-
ing with it that is the bank I want to
- do huslness with? .

A. Well, they have very kindly
done that; #dnd a lot” of this paper
being Néw York’ paper, they sent it
up there apd the;sr didn't get it bank
in time— -

Q. (Interrupting). . Yes, that is all.
'Mr, Hanger: That is all.
(Witness excused.)
The Chair: The-next witness, gen-
tlemen,

- General Crane: ‘We haven't any
other witness, Mr. President, that we
can even- finish or make a good be
ginning with this evening.

“Senator Bees: Mr. President.

, The Chair: The BSenator from
- Bexar,

Senator Bee: I move that the
Court do now adjourn until 10
‘0'clock tomorrow morning.

The Chair: The Senatur from
Bexar moves that the Court do now
.adjourn until 10 o'clock tomorrow
morning. Those in favor.of the mo-
‘tion, signify by saying ‘““‘Ave;’ "those
opposed, “No.”” The motion prevails,
-and the Court will therefore adjourn
to reconvene tomorrow morning at
10 o'clock,

In the Senste.

President Pro Tem. Dean in the
chair at 4:45 o'clock p. m.

Bills and Resolutions,
(By unanimous consent.) )

By Senators Page and Caldwell:

8. B. No. 7, A bill to be entitled
“An Act to prevent the introduction
into. the State of Texas, of the de-
structive cotton pest, Pectinophera
gossipiella Saund, hereinafter re-
ferred to as the pink boll worm,
and to control and eradicate such
insect pest in the event its presence
in this State is discovered; creating
a zone along the southern and south-
western boundary of the State from
which c¢otton and cotton produdts
may not be transported; providing
for the inspection of fields of cotton
and for the inspection. and general
control of cotton produced in an in-
spection zone; and to provide for the
guarantine and control of any terri-
tory within the State within which
the pink boll worm may be found;
providing for an appropriation and
creating an emergency.” :

Read first time and referred to
Committee. on Criminal Jurispru-
dence, ,

Simple Resolution No. 10.

Resolved that the number of
Journals to be furnished daily be ‘n-
creased from 1,600 tor 2,000.

C.&LDWEI..L.

This resolution read and

adopted.

was

Message from the House.

Hall of the House of Representatives,
Austin, Texas, Sept. 5, 1917.

Hon. W. L. Dean, President of the

Senate,

‘8ir: I am directed by the House
to inform the Senate that the House
has passed the following bills:

8. B. No. 4, An Act making ap-
propriation of the sum of twenty-
five thousand ($25,000.00) dollars,
or 8o much thereof as may be neces-
sary, to pay the contingent expenses
of the Third Called Session of the
Thirty-fifth Legislature of the State
of Texas, convened August 31st,
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1917, by the proclamation of the
Aqting Governor, providing how ac-
counts may be approved and declar-
ing emergency.

S. B. No, 5, An Act appropriating
the sum of sixty-five thousand ($65,-
000.00) dollars, or so much thereof
as may be necessary, out of the gen-
eral revenue not otherwise appro-
priated, to pay the mileage and per
diem of members and the salary
and per diem of officers and em-
ployes of the Third Called Session
of the Thirty-fifth Legislature of the
State of Texas, providing how ac-
counts may be approved, and de-
claring an emergency.

The House has adopted Senate
Concurrent Resolution No. 1, pro-
viding that the joint rules of the
Second Called Session of the Thirty-
fifth Legislature be adopted as the
joint rules of the Third Called Ses-
sion,

Respectfully,
ED GRAHAM,
Acting Chief Clerk, House of Rep-
resentatives.

Adjournment.

At 4:50 o'clock p. m. Senator
Clark moved that the Senate ad-
journ until 9:30 o'clock tomorrow.

The motion prevailed.

APPENDIX,
Committee Reports.

Committee Room,
Austin, Texas, Sept. 5, 1917.

Hon. W. L. Dean, President of the
Senate.
Sir: We, vyour Committee on

Civil Jurisprudence, to whom was re-
ferred

S. B. No. 1, A bill to be entitled
“Apn Act to amend Title 37, Chapter
6, of the Revised Civil Statutes of
the State of Texas by adding thereto
Article 1869a, and to repeal all laws
in conflict therewith, by providing
that a defendant who is in the ser-
vice of the United States either as a
sailor or a soldier shall not be re-
quired to answer to the merits of a
demand sued upon during the time
he is actively engaged as either a
sailor or a soldier in the war between
the United States and Germany, and
providing that he shall be required

to answer to the merits of such suit
within ninety days from the date of
the signing of a treaty of peace be-
tween the United States and Ger-
many, and declaring an emergency,”

Have had the same under consid-
eration and beg to report the same
back to the Sannte with the recom-
mendation that it do pass and be not
prilnled. but be printed in the Jour-
nal.

BAILEY, Chairman.

By Henderson S. B. No. 1.

and Hopkins.

A BILL
To. be entitled

An Act to amend Title 37, Chapter
6 of the Revised Civil Statutes of
the State of Texas by adding there-
to Article 1868a, and to repeal
all laws in conflict herewith, by
providing that a defendant who is
in the service of the United States
either as a sailor or a soldier shall
not be required to answer to the
merits of a demand sued upon dur-
ing the time he is actively engaged
as either a sailor or a soldier in
the war between the United Stateg
and Germany, and providing that
he shall be required to answer to
the merits of such suit within
ninety days from the date of the
signing of a treaty of peace be-
tween the Unlted States and Ger-
many, and declaring an emerg-
ency.

Be it enacted by the Legislature of
the State of Texas:

Section 1. That Title 37, Chapter
6, of the Revised Civil Statutes of
the State of Texas of 1911 be amend-
ed by adding thereto after Article
1868, another article to be known as
Article 1868a which shall read as
follows:

Article 1868a. If the citation is-
sued be served upon a defendant
after he is an enlisted sailor or sol-
dier of the United States, he shall
not be required to answer to the
merits of the demand during the time
he is actively engaged as a sailor or
a soldier in the war between the
United States and Germany; pro-
vided that _he shall be required to
make such answer within a 'period
of ninety days from the signing of
a treaty of peace between the United
States and Germany or after being
discharged from service, provided
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that the date and place of enlistment
of the defendant and the name of
the command in which he Is serving,
shall be proved by sworn answer or
otherwise to the court within ninety
days from the date of service, and
in eitherr of auch events, the cause
ghall remain upon the doecket during
the peripd of tho war, unless the de-
fendant shall agree by written uan-
swer that the cause may be taken
up and disposed of sooner.

Section 2. The fact that many
citizens of this State have entered
and are about to enter the armed
forces of the United States and have
not the time In which to arrange
all business matters and to provide
for the settlement of all debts, cre-
ated an emergency and an imperative
public necessity that the constitu-
tional rule requiring bills to be read
on three several days be suspended,
and the same is hereby suspended
.and that this Act take effect and be
in force from and after its passage,
and it is so enacted.

Committee Room,
Austin, Texas, Sept. 5, 1917.

Hon. W. L. Dean, President of the
Senate.

Sir: We, your Committee on
Civil Jurisprudence, to whom was
Jeferred

S. B. No. 2, A bill to he entitled

“An Act providing that in r-ases of
sales of real property of soldiers or
sailors serving in the armies or na-
"~ vies of the United States who are
in war with Germany, by virtue of
deeds of trust or mortgazes where
- such sales are nfade without fore-
clofure suits, that before the execu-
tion of any conveyance or delivery
0f the property there shall first be
filed a suit for the confirmation of
the sales and for authority to make
<onveyance .and delivery of the prop-
erty, declaring how service shall be
“bhea in such suits and the law ap-
plicable thereto, and providing for
confirmation of such sales, and de-
claring an emergency,”

Have had the same under consid-
eration, and beg leave to report the
same back to the Senate, with the
recommerndation that it do pass and
be not printed, but printed in the
Journal,

BAILEY, Chairman.

By Henderson 5. B. No. 2,

and Hopkins.

A BILL
To be entitled

An Act providing that in cases of
sales of real property of soldlers
and sailors serving in the armies
or navies of the United States who
are in war with German, by vir-
tue of deeds of trust or mortgages
where such sales are made without
foreclosure suits, that before the
execution of any conveyance or de-
livery of the property there shall
first be filed a suit for the confirm-
ation of the sales and for authority
to make conveyance and delivery
of the property, declaring how ser-
vice shall be had in such suits and
the law applicable thereto, and
providing for confirmation of such
sales, and - declaring an emer-
Eency. .

Be it enacted by the -Legislature of
the State of Texas:

Section 1. In all cases of sales of
real property of soldiers or sailors
serving in the armies or navies of
the United States during the contin-
uance of the war with Germany, un-
der and by virtue of deeds of trust
or of mortgages where such sales
are made without foreclozure suits,
before the execution of any convey-
ance by reason thereof or the de-
livery of the property, or before such
property is taken possession of, there
shall first be filed in a cotrt of com-
petent jurisdiction a sult for the con-
firmation of such sale and for au-
thority to make conveyance of and
delivery of the property; in such
suits service shall be had on any
soldier or sailer as is provided by
law in such cases, and such suit shall
be subjeet to all laws of this State
applicable; on the first trial of the
case if the court finds that it Is
proper and lawful to confirm such
sale he shall do so and order & con-
veyance and delivery of the property,
and all sales not made in compliance
with this Act and other Acts on the
subject shall be null and vold.

Sec. 2. The fact that many thou-
sands of citizens of the State of Tex-
as have entered the ar for the
purpose of performing their duty as
soldiers on behalf of their country
in the war with Germany, and will
therefor be unable to protect them-
selves and their obligations in the
usueal manner contemplated when
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such obligations were created, and
the fact that this is a Called Session
of the Legislature which must end
within a few days, creates an emer-
gency and an imperative public ne-
cessity which requires that the con-
stitutional rule providing that bills
shall be read on three several days
shall be suspended, and said rule is
hereby suspended, and that this Act
take effect and be in force from and
after its passage, and it is so en-
acted.

FIFTH DAY.

Senate Chamber,
Austin, Texas,
Thursday, September 6, 1917.

The Senate met at 9:30 o'clock
a. m., pursuant to adjournment, and
was called to order by President Pro
Tem. Dean,

The roll was called, a quorum
being present, the following Sena-
tors answering to their names:

Alderdice. Hudspeth.
Baliley. Johnson of Hall.
Bee, Johnston of Harris.

Buchanan of Bell. Lattimore,
Buchanan of Scurry.McCollum,

Caldwell. MeNealus.
Clark. Page.
Collins. Parr.
Dayton, Robbins.
Dean. Smith.
Decherd. Strickland.
Floyd, Suiter.
Harley. Westbrook.
Henderson. Woodward.
Hopkins.
Absent. ‘

Hall.

Absent—Excused,
Gibson.

Prayer by the Chaplain.

Pending the readihg of the Jour-
nal of yesterday, the same was dis-
pensed with on motion of Senator
Alderdice.

Bills Signed.

The Chair (President Pro Tem,.
Dean) signed, in the presence of the
Senate, after their captions had been
read, the following bills:

8. B. No. 4, An Act making ap-
propriation of the sum of twenty-
five thousand ($25,000.00) dollars,
or so much thereof as may be neces-

sary, to pay the contingent expenses
of the Third Called Session of the
Thirty-fifth Legislature of the State
of Texas, convened August 31, 1917,
by the proclamation of the Acting
Governor, providing how accounts
may be approved, and decilaring an
emergency.

S. B. No. 5, An Act appropriating
the sum of sixty-five thousand ($65,-
000.00) dollars, or so much thereof
as may be necessary, out of the gen-
eral revenue not otherwise appropri-
ated, to pay the mileage and per
diem of members and the salary-and
per diem of officers and employes of
the Third Called Session of the
Thirty-fifth Legislature of the State
of Texas, providing how accounts
may be approved, and declaring an
emergency. :

8. C. R. No. 1, Providing that the
joint rules of the Becond Called Ses-
sion of the Thirty-fifth Legislature
be adopted as the joint rules of the
Third Called Session.

Petitions and Memorials.

There were none today.

Committee Reports.
See Appendix.

Bills and Resolutions. -

By Senator Johnston of Harris:

S. B. No. 8, A Bill to be entitled
“An Act to provide for the creation
of home guards uhder the direction
of the sheriff of the county; pro¥id-
ing for the regulation of such home
guard and granting the right to
counties, cities and towns to appro-
priate money -to provide arms and

-ammunition for such home guard,

and declaring an emergéncy.”
Read first time and referred to
Committee on Military Affairs.

Messages from the Governor,

Here Mr. 8. Raymond Brooks ap-
peared at the bar of the Senate with
several messages from the Governor.

The Chair directed the Sécretary
to read the messages, which were as
follows:

L



